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Science  Review  on  the  subject  of  "State  Law  on  the  Nomination, 
Election,  and  Instruction  of  Presidential  Electors." 


THE    PRESIDENCY   IN   TRANSITION 

INTRODUCTION 

Robert  S.  Rankin 

Duke  University 

/The  Presidency  of  the  United  States  is  indeed  in  transition. 
The  office  of  President  itself  has  changed  greatly  from  the  time 
that  George  Washington  assumed  the  title  of  President.  Also  the 
powers  of  the  President  have  been  enlarged  until  today  he  has 
become  the  central  figure  of  our  political  system.  This  accrual  of 
power  has  occurred  with  the  approval  of  the  Supreme  Court  and 
the  consent  of  a  great  majority  of  the  American  people.  The 
President,  therefore,  emerges  from  the  trials  and  problems  of  the 
past  two  decades  as  the  most  powerful  figure  that  any  democratic 
state  has  produced  without  sacrificing  those  basic  characteristics 

7t  make  a  government  democratic. 
The  President  of  the  United  States  in  recent  years  has  consoli- 
dated his  position  as  leader  of  his  political  party.  Although  many 
cities  have  had  bosses  and  several  states  have  had  leaders  that 
might  be  called  bosses,  it  was  not  until  the  day  of  Franklin  D. 
Roosevelt  that  the  term  "national  boss"  has  ever  fit  any  of  the 
men  who  have  served  as  President.  Irrespective  of  the  person  who 
fills  the  office  of  President  or  the  party  that  is  in  power,  the 
President's  influence  has  been  greatly  augmented  in  political 
matters  that  pertain  to  his  own  party. 

The  transition  to  the  administrative  type  of  state  is  undoubtedly 
another  very  important  factor  in  the  growing  importance  of  the 
Presidency.  The  President,  today,  either  directly  or  through  his 
agents  affects  the  every  day  life  of  practically  all  citizens  of  the 
United  States.  Along  with  this  development  is  the  growing  feeling 
that  the  common  man  has  found  the  President  to  be  most  con- 
venient and  helpful  in  achieving  his  desires  and  turns  to  the 
President  in  time  of  trouble  or  when  he  has  a  grievance  against 
any  particular  governmental  agency.  I 

In  the  field  of  domestic  affairs  the  President  has  become  a 
dominant  figure.  In  ordinary  times  his  part  in  determining  agri- 
cultural, labor  or  business  policies  is  plainly  noticeable.  In  extra- 
ordinary times,  when  emergencies  arise,  the  President  is  the  person 
who  acts.  It  does  not  appear  to  matter  what  is  the  nature  of  the 
trouble,  war,  insurrection,  mob  violence,  strikes,  financial  depres- 
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sions  or   natural   calamities  as   floods   and   hurricanes;    it   is   the 
President  who  is  relied  upon  to  fill  the  breach. 

]  It  is  in  the  fields  of  military  matters  and  foreign  affairs  that 
the  powers  of  the  President  have  had  their  greatest  changes  and 
enlai^ement.  This  has  been  due  to  many  causes  but  generally 
speaking  has  occurred  because  of  the  great  need  for  unified  and 
concentrated  management  of  these  two  vital  national  powers  in  a 
world  where  the  United  States  must  play  a  leading  role.l  Certainly 
this  is  illustrated  by  the  war-period  conferences,  notably  Casa- 
blanca, Teheran  and  Yalta,  and  President  Truman's  participation 
in  that  of  Potsdam. 

Many  problems  that  are  as  yet  imsolved  will  be  discussed  in 
the  chapters  that  follow.  The  question  of  the  best  possible  mode 
of  sel«;tion  and  those  questions  growing  out  of  a  disability  and 
succession  are  illustrative  of  many  that  continue  to  plague  us. 
Yet,  the  Presidency  continues  to  grow  and  develop.  How  per- 
manent are  these  changes?  Only  time  can  tell,  but  it  is  the 
opinion  of  the  contributors  to  this  symposium  that  insofar  as  the 
Presidency  is  concerned  the  past  twenty  years  have  been  years 
not  only  of  flux  and  change  but  also  of  development. 

The  purpose  of  this  symposium  is  to  bring  together  in  con- 
venient form  information  concerning  the  changes  and  developments 
that  have  taken  place  in  the  American  Presidency  and  to  provide  a 
fair  evaluation  by  competent  scholars  of  their  true  worth  and 
permanence. 


i^% 
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THE    PRESIDENCY    IN    PERSPECTIVE* 

Edward  S.  Corwin 
Princeton  University 

It  is  an  axiom  of  American  history  that  the  Constitution 
came  from  the  framers  "a  bundle  of  compromises."  Not  so  generally 
recognized  is  the  confirmation  which  is  lent  this  observation  by 
those  clauses  of  the  Constitution  most  nearly  affecting  the  office 
and  powers  of  the  President.  The  vagueness  of  the  constitutional 
grants  of  power  to  the  President  has  always  furnished  matter  for 
comment,  sometimes  favorable,  sometimes  otherwise,  depending 
on  the  commentator's  bias.  "The  executive  power  shall  be  vested 
in  a  President  of  the  United  States  of  America";  "the  President 
shall  be  Commander-in-Chief  of  the  Army  and  Navy";  with  the 
advice  and  consent  of  the  Senate  he  shall  make  treaties  and  appoint 
to  office;  he  shall  have  power  to  "grant  pardons  for  offenses  against 
the  United  States,"  he  shall  "recommend  .  .  .  such  measures  to 
Congress,  as  he  shall  judge  necessary  and  expedient";  and  so  on 
and  so  forth.  Yet,  in  order  to  exercise  any  of  these  powers — in 
order,  indeed,  to  subsist — he  must  have  money,  and  can  get  it 
only  when  and  if  Congress  appropriates  it.  Likewise,  he  is  de- 
pendent on  Congress  for  the  very  agencies  through  which  he  must 
ordinarily  exercise  his  powers,  and  Congress  is  the  judge  as  to 
the  necessity  and  propriety  of  such  agencies.  Again,  he  is  bound 
to  "take  care  that  the  laws"  which  Congress  enacts  are  "faith- 
fulh'  executed" — for  this  purpose  all  his  powers  are  in  servitude; 
and  Congress  has  the  power  to  investigate  his  ever>'  official  act,  and 
can,  by  a  special  procedure,  if  it  finds  him  guilty  of  "high  crimes 
and  misdemeanors,"  impeach  him  and  throw  him  out  of  office. 
Moreover,  by  the  standard  set  by  the  prerogative  of  the  British 
monarch  in  1787,  his  "executive  power"  and  his  power  to  protect 
that  power  were  seriously  curtailed.  The  power  to  "declare  war" 
was  vested  in  Congress;  the  Senate  was  made  a  participant  in  his 
diplomatic  powers;  he  was  given  a  veto  upon  all  legislative  acts, 
but  this  the  houses  may  override  by  a  two-thirds  vote. 


*"The  Presidencj'  in  Perspective"  is  included  in  this  symposium  through 
the  courtesy  of  the  New  York  University  Press.  It  is  taken  largely  from  the 
third  edition  of  The  President:  Office  and  Powers,  which  was  published  by 
the  New  York  University  Press  in  November,  1948. 
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In  short,  the  Constitution  reflects  the  struggle  between  two 
conceptions  of  executive  power:  the  conception  that  it  ought  always 
to  be  subordinate  to  the  supreme  legislative  power,  and  the  con- 
ception that  it  ought  to  be,  within  generous  limits,  autonomous 
and  self-directing;  or,  in  other  terms,  the  idea  that  the  people  are 
re-presented  in  the  legislature  versus  the  idea  that  they  are  embodied 
in  the  executive.  Nor  has  this  struggle  ever  entirely  ceased, 
although  on  the  whole  it  is  the  latter  theory  which  has  prospered. 
Taken  by  and  large,  the  history  of  the  Presidency  has  been  a 
history  of  aggrandizement. 

The  office  got  off  to  a  good  start  under  a  very  great  man.  The 
principle  of  the  separation  of  powers  was  not  yet  regarded  as  for- 
bidding the  executive  to  initiate  legislation.  In  the  act  establishing 
the  State  Department,  Congress  itself  laid  down  a  "practical 
construction"  of  the  Constitution  which,  save  for  the  interregnum 
of  the  Reconstruction  Period,  has  left  the  President  absolute 
master  of  his  official  family.  A  dangerous  foreign  situation  in 
1793  brought  that  family  into  existence,  while  it  also  enabled  the 
President  to  translate  his  position  as  the  organ  of  communication 
with  other  governments  into  a  substantive,  creative  power.  Finally, 
the  Whiskey  Rebellion  provided  the  occasion  for  the  first  step  in 
that  course  of  legislation  and  of  presidential  action  which  has 
long  since  clothed  the  President  in  situations  of  widespread  dis- 
order, or  threat  thereof,  with  powers  of  dictatorship. 

Under  Jefferson  and  "the  Virginia  School  of  Presidents''  a 
certain  retrogression  took  place  from  the  notion  of  presidential 
autonomy  toward  that  of  legislative  supremacy.  Under  Jefferson 
himself  the  retreat  was  theoretical  rather  than  actual.  As  the 
founder  and  leader  of  the  first  national  party,  Jefferson  was  able 
to  dominate  Congress  by  personal  influence,  and  it  was  shown 
for  the  first  time  what  accession  of  strength  political  skill  can 
bring  the  Presidency.  But  Jefferson's  successors,  caught  between 
the  upper  and  nether  millstones  of  their  self-abasing  conception 
of  the  Presidency  and  their  lack  of  personal  force,  were  reduced  to 
official  insignificance.  The  War  of  1812  marked  the  near  elimi- 
nation for  the  time  being  of  presidential  prerogative  in  the  field 
of  foreign  relations;  the  Monroe  Doctrine  announced  to  the  world 
at  large  that  opportunities  for  aggrandizing  the  Presidency  from 
foreign  adventuring  were  to  be  confined  strictly  to  the  Western 
Hemisphere.     Jefferson  pronounced  the  dictum   that  no  President 
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could  with  safety  to  our  democratic  institutions  be  eligible  for  a 
third  term,  albeit  he  might  nominate  his  successor;  and  the  suc- 
cessors whom  Jefferson  himself  nominated  ratified  the  ban. 

Jackson's  Presidency  was  more  than  a  revulsion  to  earlier 
ideas — it  was  a  revolution.  A  new  electorate  was  organized  into 
a  new  party  whose  wide  ramifications,  focusing  in  the  National 
Convention,  rendered  its  continuance  indqjendent  of  accidents  of 
personality.  Guaranteed  this  power  and  persistent  support  among 
the  people  at  large,  Jackson  extended  the  doctrine  of  the  / 
President's  autonomy  to  embrace  his  obligation  to  the  law;  con- 
stitutional obligation  was  reduced — or  exalted — to  the  level  of 
moral  obligation.  At  the  same  time  the  President's  duty  to  "take 
care  that  the  laws  be  faithfully  executed"  was  asserted  to  comprise 
the  right  to  read  the  law  for  any  and  every  member  of  the  Exe- 
cutive Department;  and  through  a  vigorous  and  expanded  use 
of  his  veto  and  removal  powers,  Jackson  for  the  time  being 
made  this  claim  good.  Through  the  latter  power,  moreover,  the 
Spoils  System  was  for  the  first  time  engrafted  on  the  National 
Government,  thereby  adding  one  more  weapon  to  the  presidential 
armory. 

Except  nevertheless  for  a  few  unfortunates  like  John  C.  Calhoun 
and  Nicholas  Biddle,  the  Jacksonian  "dictatorship"  was  more 
bark  than  bite,  more  proclamation  than  performance.  The  Monroe 
Doctrine,  the  taboo  on  a  third  term,  and,  what  was  even  more 
important,  the  States  Rights  conception  of  national  legislative 
power,  all  set  conspicuous  landmarks  which  Jackson  himself  had 
not  the  slightest  inclination  to  disturb.  His  most  outstanding 
assertions  of  power,  and  especially  in  the  field  of  legislation,  were 
negative  and  exercised  by  veto.  Moreover,  despite  the  permanency 
of  the  party  organization  which  was  reared  by  his  henchmen  in 
every  quarter  of  the  Union,  the  prominence  of  the  office  during  his 
incumbency  was  predominantly  a  reflection  of  his  own  energetic 
personality.  When  he  left  office  he  left  behind  him  a  political 
vacuum  which  a  resuscitated  Congress  presently  filled,  and,  thanks 
to  the  manipulations  of  the  slavery  interest,  continued  to  fill — if 
exception  be  made  for  Slavery's  tool,  the  highly  successful  Polk — 
till  the  outbreak  of  the  Civil  War. 

For  all  that,  the  Jacksonian  conception  of  the  Presidency  was 
not  forgotten.     Indeed,  its  champions  and  its  critics  contributed  |^ 
about  equally  to  render  it  more  articulate  than  ever — a  fact  of 
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the  first  magnitude  when  Lincoln  became  President  and  foimd  him- 
self confronted  with  a  nation  in  dissolution.  Lincoln's  claim  to 
"the  war  power''  was  derived  from  three  sources:  Jackson's  doc- 
trine that  all  the  President's  powers  are  autonomous;  the  Supreme 
Court's  doctrine  in  Luther  v.  Borden  (1849)  that  insurrection  is 
"war";  and  the  measures  which  Pierce  and  Buchanan  had  taken  in 
their  efforts  to  put  down  civil  war  in  Kansas,  together  with  the 
budget  of  doctrine  which  the  legal  genius  of  Caleb  Gushing  had 
furnished  them  in  justification  of  their  policy. 

Initially,  Lincoln  laid  claim  only  to  an  ad  interim  war  power, 
one  which  was  operative  only  until  Congress  could  ratify  and 
reinforce  its  measures;  but  the  Supreme  Court's  sweeping  language 
in  the  Prize  Cases  (1863)  encouraged  him  to  take  a  more  forth- 
right stand,  and  tliis,  combined  with  his  indisposition  to  cooperate 
with  Congress,  led  him  to  break  over  constitutional  bounds  and 
become  a  dictator  even  exceeding  the  Roman  model.  Nor  was  the 
constitutional  corrective  applied  until  after  the  war  was  comfortably 
over,  by  the  Court's  decision  in  ex  parte  MlUigan  and  by  Congress's 
uprising  against  Johnson.  The  implication  of  Lincoln's  course  that 
the  President  has  power  to  meet  an  emergency  without  awaiting 
action  by  Congress  is  accordant  with  the  most  ancient  traditions  of 
Anglo-American  law;  but  when  on  this  implication  Lincoln  sought 
to  erect  a  plan  of  Reconstruction  in  which  the  role  of  the  national 
legislative  power  was  negligible,  he  brought  the  Presidency  in  the 
person  of  his  too  zealous  apostle  Johnson  to  the  verge  of  disaster. 
Even  so,  it  fell  to  Johnson,  by  escaping  impeachment,  to  demon- 
strate the  impracticability  of  this  medieval  method  of  controlling 
presidential  pov/er.  Moreover,  it  was  during  his  term  that  the 
Supreme  Court  virtually  underwrote,  in  Mississippi  v.  Johnson, 
(1867),  Jackson's  contention  that  the  President's  duty  to  the 
Constitution  is  solely  the  duty  of  conscience  which  his  oath  imposes. 

But  again  the  cyclical  character  of  presidential  power  demon- 
strated itself.  As  from  1809  to  1829,  so  again  from  1865  to  1885, 
the  legislative  jxjwer  became  the  dominant  element  of  the  National 
Government.  Indeed,  except  for  the  success  of  Presidents  Hayes 
and  Cleveland  in  using  the  Army  to  put  down  "domestic  violence" 
within  the  states,  the  period  of  congressional  preponderance  reached 
to  the  death  of  McKinle)'.  But  meantime  Congress  had,  by  its 
own  headiness,  paved  the  way  for  the  recrudescence  of  its  con- 
stitutional rival,  by  forcing  upon  McKinley  the  war  with  Spain. 
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By  that  act  and  the  consequences  which  ensued  from  it,  the 
restrictive  effect  of  the  Monroe  Doctrine  on  presidential  preroga- 
tive was  seriously  undermined.  The  United  States  was  now  a 
"World  Power/'  and  presently  found  itself  involved  in  a  World 
War. 

The  great  accession  to  presidential  power  in  recent  decades  has, 
however,  taken  place  in  the  internal  as  well  as  in  the  external  field    i 
of  Government,  and  has  been  signalized  by  the  breakdown  of  the  C, 
two   great   structural    principles    of    the    American    Constitutional 
System,  the  doctrine  of  dual  federalism  and  the  doctrine  of  the 
separation  of  powers;  while  along  with  this  breakdown  has  gone 
a  change  of  even  more  fundamental  character  in  popular  outlook 
regarding  the  purpose  and  scope  of  governmental  power.     I  mean 
the  replacement  of  the  laissez-faire  theory  of  government  with  the 
idea  that  government  should  make  itself  an  active,  reforming  force  >y 
in  the  field  of  economic  enterprise,  which  means,  necessarily,  that 
the  National  Government  should  be  active  in  this  way,  inasmuch 
as  the  field  in  question  has  long  since  come  to  transcend  state  lines. 

The  result  for  the  Presidency  has  been  twofold.  On  the  one 
hand,  Presidents  have  made  themselves  spokesmen  of  the  altered 
outlook,  have  converted  their  parties  to  it — a  conversion  not 
infrequently  accompanied  by  backsliding — and,  with  the  popular 
support  thus  obtained,  have  asserted  a  powerful  legislative  initia- 
tive. On  the  other  hand.  Congress,  in  responding  to  the  President's 
leadership  in  its  own  peculiar  field,  has  found  it  convenient  to 
aggrandize  his  executive  role  enormously,  by  delegating  to  him  the 
power  to  supplement  its  measures  by  a  type  of  sublegislation 
called  "administrative  r^ulations."  Not  all  this  delegated  power, 
it  is  true,  has  gone  to  the  President,  but  a  vast  prqwrtion  of  it 
has;  and  it  constitutes  a  realm  of  presidential  power  of  which  the 
framers  had  little  prevision,  although  it  began  to  appear  in  the 
field  of  foreign  relations  as  early  as  Washington's  second 
administration. 

The  first  exponent  of  the  new  Presidency  was  Theodore 
Roosevelt,  but  his  achievement  was  to  some  extent  negated  by 
faults  of  method.  Woodrow  Wilson  was  enabled  by  the  advantage 
of  having  critically  observed  his  predecessor,  by  his  knowledge  of 
political  methods  abroad,  by  a  taste  for  institution-building,  which 
was  later  to  divert  him  into  an  abortive  effort  at  world  organiza- 
tion, and  finally  by  the  (^portunity  afforded  by  our  entrance  into 
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World  War  I,  to  illustrate  on  an  unprecedented  scale  both  the 
new  roles  of  the  President — that  of  legislative  leader  and  that  of 
recipient  of  delegated  legislative  power.  World  War  I  was  prose- 
cuted for  the  most  part  under  laws  which  were  drafted  under 
the  appraising  eye  of  the  President  and  which  conferred  upon 
him  far  greater  powers  than  those  which  Lincoln  had  exercised 
as  Commander-in-Chief. 

But  it  is  the  second  Roosevelt  who  beyond  all  twentieth- 
century  Presidents  put  the  stamp  both  of  personality  and  crisis 
upon  the  Presidency  as  it  exists  at  this  moment.  In  the  solution 
of  the  problems  of  an  economic  crisis — "a  crisis  greater  than 
war" — he  claimed  for  the  National  Government  in  general  and  for 
the  President  in  particular  powers  which  they  had  hitherto  exer- 
cised only  on  the  justification  of  war.  Then  when  the  greatest  crisis 
in  the  history^- of  our  international  relations  arose,  he  imparted  to 
the  Presidient's  diplomatic  powers  new  extension,  now  without 
consulting  Congress,  now  with  Congress's  approval;  and  when  at 
last  we  entered  World  War  II  he  endowed  the  precedents  of  both 
the  Civil  War  and  of  World  War  I  with  unprecedented  scope. 

The  Presidency  of  this  present  year  of  grace,  so  far  as  it  is 
explicable  in  terms  of  American  constitutional  law  and  theory,  is 
the  product  of  the  following  factors:  (1)  social  acceptance  of  the 
idea  that  government  should  be  active  and  reformist,  rather  than 
simply  protective  of  the  established  order  of  things;  (2)  the  break- 
down of  the  principle  of  dual  federalism  in  the  field  of  Congress's 
legislative  powers;  (3)  the  breakdown  of  the  principle  of  the 
separation  of  powers  as  defining  the  relation  of  President  and 
Congress  in  lawmaking;  (4)  the  breakdown  of  the  corollary  prin- 
ciple that  a  legislature  may  not  delegate  its  powers;  and  (5)  the 
impact  on  the  President's  power  as  Commander-in-Chief  and  organ 
of  foreign  relationship,  of  two  world  wars  and  the  vastly  enlarged 
role  of  the  United  States  in  the  international  field. 

Does  the  Presidency,  then,  in  the  light  of  these  factors,  consti- 
tute a  standing  menace  to  popular  government  and  to  those 
conceptions  of  personal  liberty  to  which  popular  government  is,  in 
part,  traceable?  So  far  as  concerns  popular  government  in  the 
sense  of  majority  rule,  the  exact  contrary  is  the  case — all  the  above 
developments  are  the  direct  consequence  of  Democracy's  emergence 
from  the  constitutional  chrysalis.  That,  on  the  other  hand,  these 
developments  leave  private  and  personal  rights  in  the  same  strong 
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position  as  they  once  enjoyed  would  be  quite  impossible  to 
maintain.  Nor  is  it  feasible  in  this  connection  to  distinguish  too 
acutely  between  the  property  and  other  rights.  Not  only  in  the 
past,  but  today  as  well,  the  property  right  is  the  right  best  capable 
of  holding  its  own  against  the  State.  Without  its  strong  support, 
indeed,  the  personal  "freedoms"  too  are  doomed  to  ultimate  ex- 
tinction in  an  all-engulfing  political  power. 

Yet,  even  aside  from  this  remoter  peril,  presidential  power  is 
today  dangerously  personalized  power,  and  this  in  two  senses:  first, 
that  the  leadership  which  it  affords  is  dependent  altogether  on  the 
accident  of  personality,  against  which  our  haphazard  method  of 
selecting  Presidents  offers  no  guarantee;  and,  secondly,  that  there 
is  no  governmental  body  which  can  be  relied  upon  to  give  the 
President  independent  advice  and  which  he  is  nevertheless  bound 
to  consult  prior  to  decision.  As  a  remedy  for  both  phases  of  the 
problem  I  have  elsewhere  suggested  a  new  type  of  Cabinet,  one  to 
consist  principally  of  congressional  leaders.  A  body  thus  made  up 
would  be  able  both  to  check  the  President  and  at  the  same  time 
to  aid  him,  by  facilitating  the  legislative  process;  and  by  so  doing 
it  would  minimize  the  excuse  for  autocratic  measures  in  the  meeting 
of  crises.  Certainly  the  condition  of  tension  which  has  featured 
the  relations  between  the  two  political  branches  since  1943  cannot 
be  permitted  to  continue  indefinitely  without  threatening  the 
complete  breakdown  of  constitutional  government  in  the  United 
States. 


PRESIDENTIAL    SELECTION   AND 
DEMOCRATIC    GOVERNMENT 

Clarence  A.  Berdahl 
University  of  Illinois 

The  recent  submission  of  a  constitutional  amendment  limiting 
the  President  to  two  terms,i  and  the  probable  submission  of 
another  amendment  abolishing  the  Electoral  College,-  have  attrac- 
ted attention  to  the  problems  of  selection  and  tenure  in  respect  to 
the  Presidency,  and  probably  justify  a  review  of  certain  of  these 
problems  at  this  time.  The  records  of  the  Constitutional  Con- 
vention of  1787  show  that  of  all  the  problems  relating  to  the 
Presidency,  that  of  the  method  of  election  was  the  most  puzzling 
to  the  delegates  and  a  matter  on  which  they  changed  their  minds 
again  and  again.  It  was  this  problem  to  which  George  Mason 
referred  when  he  said,  on  July  26:  "In  every  stage  of  the  Question 
relative  to  the  Executive,  the  difficulty  of  the  subject  and  the 
diversity  of  the  opinions  concerning  it  have  appeared.  Nor  have 
any  of  the  modes  of  constituting  that  department  been  satisfac- 
tory." And  when  the  Convention  was  in  its  last  stages  and  ¥ras 
considering  the  final  report  on  the  most  controversial  matters, 
presented  by  the  Committee  of  Eleven,  James  Wilson  remarked, 
with  reference  to  the  same  problem:  "This  subject  has  greatly 
divided  the  House,  and  will  also  divide  the  peqjle  out  of  doors. 
It  is  in  truth  the  most  difficult  of  all  on  which  we  have  to  decide."^ 

At  least  ten  different  methods  of  choosing  the  Executive  were 


^The  ITiird  Term  Amendment  was  passed  by  the  House  on  Feb.  6,  1947, 
by  a  vote  of  28S-121;  by  the  Senate  in  amended  form  on  Mar.  12,  1947,  by  a 
vote  of  59-23 ;  and  finally  by  the  House,  which  accepted  the  Senate  version,  on 
Mar.  21,  1947,  by  a  vote  of  81-29.  The  Amendment  was  submitted  to  the 
states  on  Mar.  27,  1947,  and  by  this  time  (Jan.,  1949)  has  been  ratified  by 
22  state  legislatures  and  rejected  by  two.  For  list  of  ratifications,  see  State 
Department  Bulletin,  Vol.  18,  p.  427  (1948) ;  also  in  Cong.  Rec,  80th  Cong., 
2d  Sess.,  Vol.  94,  pp.  A107S-A1076  (Feb.  23,  1948).  This  proposed  amendment 
seems,  however,  to  be  clearly  unconstitutional,  in  view  of  the  lack  of  a  quorum 
and  the  lack  of  two-thirds  in  the  House  on  final  passage,  revealed  by  the  record. 

•H.  J.  Res.  9,  favorably  and  unanimously  reported  by  House  Judidary 
Committee,  Mar.  26,  1948  (H.  Rept.  No.  1615,  80th  Cong.,  2d  Sess.) ;  S.  J.  Res. 
200  (identical  with  House  Resolution),  favorably  reported  by  Senate  Judiciary 
Committee  (6-1),  May  3,  1948  (5.  Rept.  No,  1230,  80th  Cong.,  2d  Sess.). 

"Madison's  Debates  (Hunt  &  Scott  ed.),  pp.  324,  SIO. 

[  14  ] 
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proposed  in  the  Convention*  and  given  more  or  less  serious 
consideration,  but  actually  all  these  various  plans  represented,  in 
one  form  or  another,  three  basic  modes  of  selection — by  Congress, 
by  the  people,  or  by  separate  electors.  Their  presentation  and 
discussion  in  these  several  forms,  and  the  actions  taken  with 
respect  to  them,  reveal  very  little  doubt  in  the  minds  of  our 
Founding  Fathers  as  to  the  general  nature  of  the  executive  office, 
new  as  that  was  to  the  national  government,  but  very  considerable 
uncertainty  as  to  its  selection  and  tenure.  The  vast  majority 
distrusted  the  people,  feared  popular  election,  and  seemed  to 
prefer  election  by  Congress.^  They  finally  adopted  the  method 
of  choice  by  special  electors  only  after  it  was  proposed  by  the 
Committee  of  Eleven  towards  the  end  of  the  Convention,  and  then 
after  four  days  of  vigorous  debate  and  substantial  amendment.^ 

The  developments  in  the  Convention  make  it  clear,  however, 
that  what  the  Founding  Fathers  really  wanted  most  of  all  was  an 
executive  independent  of  the  legislative  branch  and  yet  not  so 
secure  as  to  tend  towards  monarchy  or  dictatorship.  Therefore 
every  vote  in  the  Convention  for  election  by  Congress  was  accom- 
panied by  misgivings  that  this  would  make  the  President  dependent 
on  Congress;  hence  also  the  associated  problems  of  term  and 
reeligibility  became  of  special  importance.  With  election  by  Con- 
gress went  insistence  upon  a  longer  term  and  ineligibility  for 
reelection,  in  order  to  keep  the  President  from  courting  Congress 
for  purposes  of  reelection  and  to  preserve  his  relative  independence 

'Seven  of  these  were  mentioned  by  Mason,  in  connection  with  the  remarks 
quoted  above, 

Topular  election  was  twice  voted  down  by  the  Convention  (July  17  and 
Aug.  24),  with  only  two  states  (Pennsylvania  and  Delaware)  in  favor  at  any 
fime;  election  by  Congress  was  proposed  in  both  the  Virginia  and  New  Jersey 
plans,  and  was  expressly  adopted  by  the  Convention  on  four  separate  occasions 
(June  2,  July  17,  July  24,  July  26). 

•The  Committee  of  Eleven  was  constituted  on  August  31  to  deal  with  the 
most  controversial  matters,  and  was  composed  of  the  following:  Roger  Sherman 
(Conn.),  John  Dickinson  (Del.),  David  Brearly  (N.J.),  Hugh  Williamson 
(N.C.),  Gouvemeur  Morris  (Pa.),  Pierce  Butler  (S.C),  James  Madbon  (Va.), 
Abraham  Baldwin  (Ga.),  Charles  Carroll  (Md.),  Rufus  Kmg  (Mass.),  Nicholas 
Gilman  (N.H.).  Its  report,  presented  on  Sept.  4,  proposed  election  of  the 
President  by  the  Senate  in  case  of  tie  or  no  majority  in  the  electoral  college,  and 
similarly  the  election  of  the  Vice-President  by  the  Senate  in  case  of  a  tie  among 
those  having  the  highest  vote;  the  report  was  adopted,  as  amended,  on  Sept.  7. 
Madison's  Debate^,  op.  cit.,  pp.  502,  507-526. 
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during  his  single  term  of  office.''  As  soon  as  the  electoral  college 
method  was  devised,  and  in  such  a  way  that  it  might  be  expected 
to  operate  independently  of  Congress  and  of  the  state  legislatures, 
as  well  as  of  the  people,  there  was  no  longer  any  important 
objection  to  reeligibility,  and  with  reeligibility  established  it  was 
easy  to  reach  agreement  on  a  short  term.  The  solution  reached  in 
respject  to  both  selection  and  tenure  was  clearly  directed  toward 
providing  an  independent  but  not  irresponsible  position  for  the 
President   in   our   constitutional   system. 

The  electoral  college^  method  was  based  upon  an  excellent 
theory,  and  has,  on  paper,  many  advantages.  In  the  words  of  James 
Bryce,  it  "was  expected  to  secure  the  choice  by  the  best  citizens 
of  each  State,  in  a  tranquil  and  deliberate  way,  of  the  man  whom 
they  in  their  unfettered  discretion  should  deem  fittest  to  be  chief 
magistrate  of  the  Union.  Being  themselves  chosen  electors  on 
account  of  their  personal  merits,  they  would  be  better  qualified  than 
the  masses  to  select  an  able  and  honorable  man  for  President."^ 
Alexander  Hamilton,  writing  in  The  Federalist,  pointed  out  that 
this  mode  of  electing  the  President  was  "almost  the  only  part  of 
the  system  which  has  escaped  without  severe  censure,  or  which  has 
received  the  slightest  mark  of  approbation  from  its  opponents," 
and,  for  himself,  declared  that  he  would  "venture  somewhat 
further,  and  hesitate  not  to  affirm,  that  if  the  manner  of  it  be 
not  perfect,  it  is  at  least  excellent.  It  unites  in  an  eminent  degree 
all  the  advantages  the  union  of  which  was  to  be  wished  for  .  ^  . 
The  process  of  election  affords  a  moral  certainty  that  the  office  of 
President  will  never  fall  to  the  lot  of  any  man  who  is  not  in  an 
eminent  degree  endowed  with  the  requisite  qualifications.  "^^ 

*"It  seemed  to  be  the  unanimous  sense  that  the  Executive  should  not  be 
appointed  by  the  Congress  unless  he  be  rendered  in-eligible  a  2d  time."  James 
Wilson,  on  July  19.    Ibid.,  p.  28S. 

*It  may  be  noted  that  this  is  not  a  merely  popular  term,  as  is  often  stated, 
for  the  phrase  "college  of  electors"  has  been  used  in  federal  statutes  since  184S, 
and  in  later  statutes  the  term  "Electoral  College"  also  appears  in  a  heading. 
Act  of  Jan.  23,  1845,  5  U.  S.  Stats.  721;  U.  S.  Code  (ed.  1940),  Title  3,  Ch.  1, 
Sec.  3;  Act  of  June  25,  1948,  Pub.  Law  771,  80th  Cong.,  2d  Sess.,  Ch.  1,  Sec.  4. 
The  term  "Electoral  College"  also  appears  in  the  proposed  constitutional  amend- 
ment for  its  abolition. 

"James  Bryce,  The  American  Commonwealth  (New  York,  1914),  Vol.  1. 
pp.  40-41. 

"JAc  Federalist,  No.  67. 
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The  experience  of  more  than  a  century  and  a  half  tends  to  dispute 
Hamilton's  glowing  evaluation,  and  to  prove  the  electoral  system 
to  be  sadly  wanting  in  either  perfection  or  excellence;  in  fact, 
serious  defects  and  unanticipated  problems  in  its  operation  were 
already  noted  in  Hamilton's  own  lifetime.  What  Hamilton,  with 
all  his  shrewdness,  did  not  foresee  was  the  rise  of  the  political 
party  and  its  effect  upon  this  otherwise  ideal  plan  for  choice  of 
the  President  by  a  specially  competent  group  of  electors,  acting 
on  their  own  best  judgment  and  with  the  best  interests  of  the 
country  at  heart,  without  previous  nomination  or  suggestion  or 
instruction  by  any  other  group.  In  this  failure  Hamilton  was 
not  alone;  the  Founding  Fathers,  in  their  wisdom,  not  only 
completely  disregarded  the  party  in  framing  our  government,  but 
feared  and  sought  to  prevent  its  establishment.  Madison,  arguing 
for  the  new  Constitution,  indicated  his  feeling  that  the  form  of 
government  there  provided  would  discourage  and  tend  to  prevent 
the  development  of  the  party  ;^^  Washington,  after  eight  years  in 
office,  spoke  as  one  who  had  hoped  this  might  be  the  case  but 
had  become  disillusioned  and  had  been  made  aware  that  con- 
stitutional provision  and  intent  may  be  changed  by  practice.^® 
It  is  a  trite,  but  highly  important  observation,  that  the  development" 
of  the  political  party  produced  most  significant  changes  in  respect 
to  the  method  of  presidential  election,  changing  it  from  an  in- 
direct, unpopular  method  to  a  method  that  is  virtually  direct 
and  popular,  and  all  this  without  changing  the  Constitution  itself 
in  any  line  or  phrase  ;i3  ^  jg  the  political  party  and  its  operations 
that  made  it  possible  and  appropriate  for  Warren  G.  Harding  to 
address  the  Senate  in  December,  1920,  and  receive  the  congratula- 
tions of  his  colleagues,  as  though  he  were  the  President-elect, 
although  not  a  single  vote  had  yet  been  cast  for  him;  it  is  this 
that  made  it  possible  and  appropriate  for  all  of  us,  on  the  night 
of  November  2nd  last,  to  refer  to  Mr.  Truman  as  having  been 

^Hhid.,  No.  10. 

^*Farewell  Address,  in  C.  L.  Jones,  Readings  on  Parties  and  Elections  in  the 
United  States  (New  York,  1912),  pp.  35-37. 

**The  12th  and  20th  Amendments  are  the  only  amendments  that  relate  at 
all  to  the  Presidency.  The  12  th  ibade  no  change  in  the  electoral  procedure  but 
required  the  electors  to  vote  for  separate  offices  of  President  and  Vice-President 
and  reduced  the  number  of  persons  to  be  considered  in  case  the  election  is 
throvm  into  Congress.  The  20th  changed  the  date  of  the  President's  inauguration. 
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elected  President,^*  although  no  constitutional  votes  for  President 
could  be  cast  until  December  ISth.i^ 

The  system,  as  originally  established,  worked-  well  enough 
during  the  first  two  elections,  when  Washington  was  first,  both 
in  the  hearts  and  suffrages  of  his  countrymen,  and  when  the  party 
system  had  not  yet  secured  a  strangle-hold  upon  the  country  or 
upon  the  electoral  college.  With  the  retirement  of  Washington, 
however,  and  the  consequent  strife  for  the  Presidency,  it  became 
evident  that  a  new  interpretation  of  the  Constitution  was  already 
in  operation,  namely,  that  the  presidential  electors  should  not 
exercise  their  individual  choice  for  President  and  Vice-President, 
but  should  merely  register  their  votes  automatically  for  the 
candidates  named  for  them  by  their  respective  political  parties. 
In  the  election  of  1796,  the  first  under  an  established,  though 
still  loose  party  system,  four  electors  apparently  voted  indepen- 
dently of  their  party,  three  Republican  (Democratic)  electors 
(including  Elbridge  Gerry)  voting  for  John  Adams  instead  of 
Thomas  Jefferson,  and  one  Federalist  elector  (Samuel  Miles,  of 
Pennsylvania)  voting  for  Jefferson  instead  of  Adams.  The  Re- 
publicans, and  Jefferson  himself,  were  curiously  tolerant  of  the 
action  of  their  electors,  even  though  this  defeated  Jefferson; 
but  the  charge  of  "treachery"  was  hurled  at  Samuel  Miles  for 
presuming  to  act  as  the  Constitution  intended  him  to  act,  accord- 
ing to  his  own  best  judgment.  "What!  Do  I  chuse  Samuel  Miles 
to  determine  for  me  whether  John  Adams  or  Thomas  Jefferson 
shall  be  President?    No,  I  chuse  him  to  act,  not  to  think  "^^ 

**Even  in  case  of  an  election  so  close  as  to  be  thrown  into  Congress,  the  re- 
sult would  be  predetermined  by  the  congressional  election  returns. 

*''The  date  for  the  meeting  of  the  electors  was  fixed  for  the  first  Wednesday 
in  December  by  the  Act  of  March  1,  1792;  changed  to  the  second  Monday  in 
January  by  the  Act  of  Feb.  3,  1887;  to  the  first  Wednesday  in  January  by  the 
Act  of  May  29,  1928;  and  to  the  first  Monday  after  the  second  Wednesday  in 
December  by  the  Act  of  June  S,  1934.  The  date  for  the  counting  of  the  vote 
by  Congress  was  similarly  fixed  for  the  second  Wednesday  in  February  (1792) 
and  changed  to  January  6  (1934). 

^'Edward  Stanwood,  A  History  of  the  Presidency  (New  York,  1928),  Vol. 
1,  pp.  48,  50-51;  J.  D.  Doughertj%  The  Electoral  System  of  the  United  States 
(New  York,  1906),  p.  18.  Stanwood  notes  the  Federalist  elector,  with  a  most 
casual  reference  to  Gerry,  while  Dougherty  notes  only  the  Republican  electors. 
The  House  Judiciary  Committee,  recommending  the  abolition  of  the  electoral 
college,  refers  also  to  the  action  of  the  three  Republican  electors  in  voting  for 
Adams,  and  adds  this  significant  comment:  "Jefferson,  in  effect,  had  the 
election  stolen  from  him."    H.  Kept.  No.  1615,  80th  Cong.,  2d  Sess.,  p.  2. 
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This  feeling  on  the  part  of  an  exasperated  Federalist  in  1797 
clearly  has  become  the  accepted  version  of  the  electoral  college 
provisions,  so  much  so  that  it  would  now  be  considered  not  only 
improper,  but  a  flagrant  perversion  of  his  office  and  probably 
even  actually  unconstitutional  for  a  presidential  elector  to  act 
otherwise  than  as  a  registering  machine  for  his  political  party.^'^' 
In  fact,  this  theory  of  the  presidential  electors  is  also  reflected 
in  legislation  as  well  as  in  customary  practice,  such  legislation 
ranging  from  provisions  for  the  party  nomination  of  electors,  which 
in  itself  carries  a  presumption  of  pledged  electors,  to  provisions 
that  expressly  require  or  clearly  expect  the  electors  to  vote  for 
the  party  nominees,  whoever  they  may  be.^^  An  incipient  South- 
ern revolt  against  Franklin  Roosevelt  in  1944,  which  suggested  a 
return  to  the  original  constitutional  theory  of  unpledged  electors, 
came  to  nothing  in  the  end;  and  even  the  Southern  Democrats  of 
1948,  in  their  zeal  to  defeat  President  Truman,  clearly  felt 
the  general  moral,  and  even  legal  obligation  of  Democratic  electors 
to  vote  for  the  Democratic  nominee,  and  therefore  emphasized 
special  legislation  or  some  other  way  to  "free  the  electors"  to 
vote  for  the  Dixiecrat  ticket.^®  It  was  this  development  on 
pledged  electors  that  the  House  Committee  on  the  Judiciary  ob- 


"James  Russell  Lowell,  as  a  Republican  elector  in  1876  who  was  urged  to 
vote  for  Tilden  and  save  the  country  from  the  approaching  dispute,  replied: 
"In  my  own  judgment  I  have  no  choice,  and  am  in  honor  bound  to  vote  for 
Hayes,  as  the  people  who  chose  me  expected  me  to  do.  They  did  not  choose 
me  because  they  had  confidence  in  my  judgment,  but  because  they  thought  they 
knew  what  that  judgment  would  be.  If  I  had  told  them  that  I  should  vote 
for  Tilden,  they  would  never  have  nominated  me.  It  is  a  plain  question  of 
trust." 

^*For  review  of  this  legislation,  see  Ruth  C.  Silva,  "State  Law  on  the 
Nomination,  Election,  and  Instruction  of  Presidential  Electors,"  Am.  Pol.  Scu 
Rev.,  Vol.  42,  pp.  523-529  (1948) ;  L.  E.  Aylsworth,  "The  Presidential  Short 
Ballott,"  ibid.,  Vol.  17,  pp.  89-96  (1923),  and  Vol.  24,  pp.  966-970  (1930) ;  S.  D. 
Albright,  "The  Presidential  Short  Ballot,"  ibid..  Vol,  34,  pp.  955-959  (1940), 
and  "Ballot  Analysis  and  Ballot  Changes  since  1930,"  Council  of  State  Govern- 
ments Bx-200  (June,  1940),  esp.  Sec.  XIV  and  Table  III. 

^®See  especially  message  of  Governor  Tuck  to  the  Virginia  legislature,  Feb, 
26,  1948,  reprinted  in  Cong.  Rec,  80th  Cong.,  2d  Sess.,  Vol.  94,  pp.  1792-1793 
(Feb.  26,  1948).  Similarly,  there  was  general  condemnation  throughout  the 
country  of  the  effort,  after  the  election,  to  persuade  the  Dixiecrat  electors  to  vote 
for  Truman. 
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viously  had  in  mind  when  it  referred  to  the  electoral  college  as 
"fictitious"  and  recommended  its  abolition.20 

The  principal  developments  throughout  the  years,  in  respect  to 
the  system  of  presidential  selection,  other  than  those  already 
noted,  may  be  summarized  about  as  follows:  In  the  first  place, 
the  Twelfth  Amendment,  requiring  electors  to  vote  separately  for 
President  and  Vice-President  instead  of  for  two  persons  for 
President,  has  greatly  reduced  the  Vice-Presidency  in  prestige  and 
importance  and  quality,  to  a  "state  of  semi-degradation,"  as  Stan- 
wood  remarks.  The  theory  of  the  original  method  was,  of  course, 
sound — that  the  electors  would  vote  for  the  two  best  men,  since 
they  could  not  know  which  of  them  might  become  President,  and 
thus  the  second-best  man  would  be  Vice-President  and  both  would 
be  of  presidential  caliber.  The  effect  of  the  party  system  was, 
however,  at  once  to  persuade  most  or  all  of  the  electors  to  vote 
for  the  same  two  men  nominated  for  them  by  their  party  and  thus 
throw  the  election  into  the  House  or  Senate.  The  Jefferson-Burr  tie 
of  1801,  so  nearly  resulting  in  the  elevation  to  the  Presidency  of  one 
who  was  probably  not  the  first  or  deliberate  choice  of  any  elector  for 
that  office,  was  "worth  a  thousand  beautiful  theories,"  as  Hamilton 
put  it,2i  and  the  Twelfth  Amendment  was  quickly  submitted  and 
ratified. 

Even  during  the  consideration  of  that  Amendment  in  Congress, 
there  were  those  who  foresaw  the  effect  upon  the  Vice-Presidency 
of  such  a  separation  of  the  two  offices.  Roger  Griswold,  of  Con- 
necticut, put  the  matter  rather  neatly  in  the  House  when  he  said: 
""^Vhat  will  be  the  effect  of  this  principle?  The  office  of  Vice- 
President  will  be  carried  to  market  to  purchase  the  votes  of  par- 
ticular States."22  The  effect  has,  in  fact,  been  just  that.  The 
Vice-President  is  scarcely  ever  thought  of  as  a  potential  President, 
but  only  as  Vice-President,  an  office  unimportant  in  itself,  which 

"/r.  Rept.  No.  161 S,  80th  Cong.,  2d  Sess.,  p.  1.  The  report  of  the  Senate 
Committee  (5.  Rept.  No.  1230)  incorporates  verbatim  the  language  of  the  House 
Committee. 

'^Stanwood,  op.  cit.,  Vol.  1,  p.  80.  It  was  well  understood,  when  the 
Republican  Congressional  Caucus  nominated  these  two  men,  that  Jefferson  was 
the  choice  for  President  and  Burr  for  Vice-President,  but  under  the  system 
of  that  time  both  were  nominated  for  President  as  the  only  office  to  be  voted 
for,  and  every  Republican  elector  voted  for  both,  as  he  was  expected  to  do 
but  with  the  result  no  one  apparently  had  anticipated. 

'^Stanwood,  op.  cit.,  Vol.  1,  p.  79. 
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the  Constitutional  Convention  constituted  only  towards  the  very 
end  and  then  somewhat  reluctantly  ;23  leading  statesmen  seldom 
seek  it,2*  and  often  decline  it  or  accept  it  with  great  reluctance, 
fearing  to  be  shelved; 25  and  the  method  of  nomination  in  the 
National  Conventions,  bad  enough  for  the  Presidency,  is  almost 
ludicrous  for  the  Vice-Presidency.  By  that  time  delegates  are 
weary  and  anxious  to  go  home,  the  office  itself  is  not  considered 
of  any  real  importance,  the  choice  is  usually  left  to  the  presidential 
nominee  and  whatever  small  group  he  may  consult,  and  the  selec- 
tion is  made  in  such  a  way  as  to  reconcile  opposing  factions,  attract 
votes  from  particular  sections  or  interests,  secure  appropriate 
financial  support,  or  whatnot,  with  qualifications  as  a  possible 
President  only  a  secondary  and  very  minor  consideration.  "It 
may  be  stated  with  truth,"  says  one  authority,  writing  in  1898, 
"that  not  more  than  two  or  three  candidates  for  Vice-President 
of  all  parties,  during  the  last  three-quarters  of  a  century,  have 
been  men  who,  at  the  time  of  their  nomination,  had  ever  been 
suggested  for  President. "^^ 

"'The  office  was  first  proposed  in  the  report  of  tlie  Committee  of  Eleven, 
on  Sept.  4,  and  its  creation  was  strongly  opposed  by  such  delegates  as  Elbridge 
Gerry,  George  Mason,  Edmund  Randolph,  and  Hugh  Williamson.  Madison's 
Debates,  op.  cit.,  pp.  507,  S27-S28. 

'*In  1948  not  a  single  Republican  was  an  avowed  candidate  for  the  vice- 
presidential  nomination,  and  Sen.  O'Mahoney  (Wyo.)  was  the  only  person  to 
announce  his  candidacy  for  the  Democratic  nomination,  although  Gov.  Wallgren 
(Wash.)  indicated  his  willingness  to  run  with  Truman;  of  course  there  were 
several  others  in  each  party  who  would  gladly  have  accepted  the  nomination, 
but  the  unwillingness  to  let  that  be  generally  known  is  significant. 

^''Silas  Wright  (N.  Y.)  declined  the  Democratic  nomination  in  1844,  after  it 
was  formally  made,  and  Frank  O.  Lowden  (111.)  similarly  declined  the  Repub- 
lican nomination  in  1924.  The  number  who  have  declined  a  proffered  nom- 
ination is  considerable,  including  Gov.  Lowden  and  Sen.  Hiram  Johnson  in 
1920,  when  the  Presidency  would  have  resulted.  The  reluctance  with  which 
Theodore  Roosevelt  accepted  the  Republican  nomination  in  1900  is  well  known. 
That  he  considered  he  was  being  shelved  is  indicated  by  his  plan,  approved  by 
Sen.  Lodge,  to  ask  McKinley  for  the  appointment  as  Governor  General  of  the 
Philippines,  resign  the  Vice-Presidency,  and  hope  eventually  to  be  appointed 
Secretary  of  War,  all  of  which  was  prevented  only  by  the  early  assassination  of 
McKinley.  See  Selections  from  the  Correspondence  of  Theodore  Roosevelt  and 
Henry  Cabot  Lodge,  1884-1918  (New  York,  1925),  Vol.  1,  pp.  437,  444.  There 
is  also  the  well-authenticated  story  of  Coolidge's  offer  to  Borah  in  1924  to  take 
a  place  on  the  ticket  with  him,  and  Borah's  reply:  "Which  place,  Mr.  President?" 

^'Stanwood,  op.  cit..  Vol.  1,  p.  13. 
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The  Democratic  nomination  of  Henry  Gassaway  Davis,  the 
eighty-year  old  and  completely  forgotten  ex-Senator  from  West 
Virginia,  as  Judge  Alton  B.  Parker's  running  mate  in  1904,  may 
be  considered  an  extreme  example  j^''  but  the  Republican  nomi- 
nation of  Calvin  Coolidge  in  1920  was  made  in  about  the  same 
way,  and  was  described  by  a  friendly  newspaper  as  "one  of 
those  political  events  that  come  almost  in  the  class  of  political 
accidents."28 

The  vice-presidential  nominations  of  both  major  parties  in 
1948  stand  out  as  well  above  the  average,  but  it  is  quite  clear, 
first,  that  it  was  not  so  much  the  presidential  caliber  and  qualifi- 
cations of  Governor  Warren  and  Senator  Barkley  that  were  the 
determining  considerations  in  their  selection  as  it  was  their 
''availability"  and  presumed  vote-getting  qualities;  and,  secondly, 
that  the  convention  in  each  case  would  almost  certainly  have 
nominated  anyone  else  whom  Governor  Dewey  and  President  Tru- 
man, respectively,  might  have  proposed  arid  persuaded  to  accept.^® 
In  a  recent  article  on  President  Truman,  which  pointed  out  his 
many  excellent  qualities  but  also  emphasized  his  limitations  as 
President,  the  friendly  writer  very  aptly  sums  up  the  situation  in 
this  paragraph:     ''It  was,  after  all,  the  Vice-Presidency  for  which 

""At  one  o'clock  Sunday  morning  Hon,  Henry  G.  Davis  was  nominated  for 
vice-president.  The  excitement  over  the  Parker  telegram  had  been  absorbing. 
A  benumbing  fatigue  dulled  all  further  interest  in  the  proceedings  and  imposed 
an  effective  closure  rule  upon  discussion.  'Word  was  passed  around'  that  Davis 
was  the  man  to  be  voted  for.  The  writer  heard  little  talk  of  superannuation, 
and  in  general  little  discussion  of  availability  or  fitness.  When  the  roll  was 
called,  chairmen  of  delegations  wearily  rose  and  mechanically  uttered  the 
name  of  Henry  G.  Davis.  At  no  point  did  the  convention  so  absolutely  divest 
itself  of  the  character  of  a  deliberative  body  as  in  the  act  of  naming  an 
octogenarian  for  second  place  on  the  ticket."  Alfred  Pearce  Dennis,  "The 
Anomaly  of  Our  National  Convention,"  Pol.  Sci.  Quar.,  Vol.  20,  pp.  185-202 
(1905),  esp.  p.  198.  (Dennis  was  a  delegate  from  Massachusetts.)  William 
Rufus  King,  of  Alabama,  was  66  years  old  and  dying  of  tuberculosis  when 
nominated  for  Vice-President  with  Franklin  Pierce  in  1852,  was  too  ill  to  take 
the  oath  of  office,  and  died  a  month  after  Pierce's  inauguration. 

^^Kansas  City  Star,  clipped  in  Ohio  State  Journal,  Aug.  13,  1923;  cf.  story 
of  Coolidge's  nomination  in  E.  E.  Whiting,  President  Coolidge  (Boston,  1923), 
pp.  174-179. 

'*In  each  case  the  convention  choice  was  publicly  announced  before  the 
convention  voted,  the  vote  itself  being  recognized  as  a  mere  formality.  This 
has  increasingly  become  the  accepted  procedure,  and  deserves  more  extensive 
analysis  than  can  here  be  given. 
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he  was  nominated,  and  the  people  ask  of  a  Vice-President  not  that 
he  be  a  figure  of  national  renown  but  only  that  he  be  inoffensive 
to  their  prejudices,"3o 

The  second  development  that  may  be  noted  in  respect  to 
presidential  selection  is  the  continuous  trend  towards  more  popular 
control,  made  possible  through  the  fact  of  state  control  over  the 
method  of  choosing  presidential  electors,  a  power  so  completely  in 
the  hands  of  the  state  legislature  that,  as  remarked  by  one  author- 
ity, any  legislature  might  vest  the  appointment  of  electors  "in  a 
board  of  bank  directors,  a  turnpike  corporation,  or  a  synagogue.''^^ 
By  1832  popular  election  had  been  provided  in  all  states  but  South 
Carolina,  which  hung  on  to  legislative  election  until  1864;  and 
since  1864  the  method  of  popular  election  has  been  uniform  in  all 
states,  with  only  a  couple  of  special  exceptions.^^ 

It  is  this  uniform  system  of  popular  election  of  the  electors, 
together  with  the  political  party  developments  previously  noted, 
that  has  made  the  voter  think  of  himself,  quite  correctly,  as 
actually  voting  for  President  and  Vice-President  instead  of  for 
other  persons  who  will  in  turn  vote  for  those  officers.  The  various 
refinements  of  the  presidential  ballot  that  have  been  introduced 
through  the  years — the  requirement  that  the  electors  be  voted 
for  as  a  party  group  instead  of  individually,  the  placing  of  the 
names  of  presidential  nominees  on  the  ballot  with  the  electors, 
the  presidential  short  ballot^s — these  have  merely  made  it  easier 
for  the  voter  to  express  his  choice  for  President,  and  have  made 
more  understandable  and  therefore  more  effective  the  voter's 
instructions  to  the  electoral  college.  There  is  not  yet  completely 
uniform  legislation  in  any  of  these  respects,  but  all  of  these  de- 
velopments   together,    and    the    trend    towards    the    wide-spread 

^''Richard  H.  Rovere,  "President  Harry,"  Harper's,  Vol.  197,  p.  27   (1948). 

'^Dougherty,  op.  cit.,  p.  21, 

^•Florida,  1868  (reconstruction),  and  Colorado,  1876  (just  admitted  to  the 
Union).  In  connection  with  the  southern  revolt  in  1944  and  1948,  there  was 
talk  of  restoring  legislative  election  in  order  to  control  the  electors  for  one 
side  or  the  other,  but  it  was  not  actually  done. 

'*This  ballot  has,  in  a  very  real  sense,  reversed  the  original  method,  in  that 
a  direct  vote  for  President  and  Vice-President  constitutes  a  vote  for  electors, 
instead  of  a  vote  for  electors  constituting  a  vote  for  President  and  Vice-Presi- 
dent. There  is  probably  no  better  illustration  of  our  genius  for  having  our 
Constitution  and  changing  it  at  the  same  time. 
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adoption  of  the  presidential  short  ballot,  in  particular,  axe  a 
notable  indication  of  the  extent  to  which  more  thorough-going 
popular  participation  in  presidential  election  has  been  provided, 
much  as  that  would  shock  the  Founding  Fathers.^* 

The  third  development  to  which  attention  should  be  called  is 
the  uniform  adoption  in  all  the  states  of  the  so-called  general 
ticket  system  for  choosing  presidential  electors.  At  first  the  state 
legislatures,  in  providing  for  popular  election  of  the  electors, 
generally  required  their  election  from  districts,  either  specially 
created  for  this  purpose  or  cilready  set  up  for  congressional  elec- 
tions. Under  this  district  system  a  divided  electoral  vote  from 
any  state  was  not  unusual  nor  unexpected,  and  was  roughly  pro- 
portionate to  the  popular  vote  in  the  state,  or  as  nearly  so  as  is 
the  result  for  the  House  of  Representatives  on  a  similar  basis. 
There  was  never  any  complete  uniformity,  however,  in  the  use 
of  the  district  system,  and  as  one  or  the  other  party  began  to 
strengthen  its  grip  on  certain  states,  it  naturally  desired  to 
assure  itself  of  all  the  electors  from  those  states,  so  that  gradually 
the  district  system  was  abandoned.  It  does  not  seem  to  have 
been  used  at  all  since  1832,  except  in  Michigan,  where  it  was 
restored  for  the  election  of  1892  and  again  promptly  abandoned 
thereafter. 3  5  The  general  ticket  system,  thus  firmly  established 
after  more  than  a  hundred  years  of  use  in  all  the  states,  means 
that  the  party  which  carries  a  state,  whether  by  a  stupendous 
majority  or  by  the  merest  plurality,  will  ordinarily  secure  all  the 
presidential  electors  from  the  state,  while  the  minority  party  will 
have  none."^ 

"'For  the  present  status  of  this  legislation,  see  Silva,  op.  cit.  South  Dakota 
adopted  the  group  system  of  voting  for  electors  in  1925,  and  should  not  be 
included  among  the  states  in  which  a  split  presidential  vote  is  still  possible. 

^^Dougherty,  op.  cit.,  Ch.  11,  esp.  table,  p.  303.  The  Michigan  legis- 
lature was  controlled  by  -the  Democrats  in  1891,  who  saw  a  chance  through 
the  district  system  to  win  a  few  electors,  and  did  win  S  out  of  14  in 
the  election  in  1892.  The  Republicans  carried  the  state  in  1892  and  restored 
the   general   ticket  system  in   1893. 

**In  1912,  the  Democrats  carried  40  states,  with  435  electoral  votes,  but 
won  28  of  those  states,  with  a  total  of  304  electoral  votes,  by  less  than  a 
majority;  the  Progressives  similarly  won  76  of  their  88  electoral  votes  by  a 
mere  plurality  in  5  states;  and  the  Republicans  won  their  two  states  (Utah 
and  Vermont),  with  8  votes,  by  plurality.  In  1924,  the  Republicans  again 
carried  14  states,  with  89  electoral  votes,  by  a  mere  plurality,  because  of  the 
LaFollette  party.  The  Wallace  party  vote  produced  similar  results  in  1948. 
E.  E.  Robinson,  The  Presidential  Vote,  1896-1932  (Stanford,  1934),  Table  II, 
pp.  47-53. 
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This  general  ticket  system  has  had  important  effects  upon  the 
conduct  and  results  of  presidential  elections  that  are  not  good, 
that  seriously  modify  the  democratic  and  popular  character  of  the 
process,  and  that  ought  somehow  to  be  corrected.  In  the  first 
place,  the  system  tends  to  discourage  effective  party  opposition 
in  states  in  which  one  or  the  other  party  is  constantly  predominant 
and  therefore  tends  to  preserve  the  one-party  system  in  those  states. 
The  Republican  party  scarcely  maintains  an  organization  in  sev- 
eral states  of  the  Solid  South,  since  it  has  virtually  no  chance 
of  winning  a  single  electoral  vote  from  that  section.  Except 
under  the  most  extraordinary  circumstances,  such  as  the  "Rum 
and  Romanism"  revolt  against  Al  Smith  in  1928  and  the  Dixie- 
crat  revolt  against  Harry  Truman  in  1948,  the  Democratic  candi- 
dates can  count  with  assurance  on  getting  the  127  votes  from  the 
eleven  states  of  the  Solid  South,  and  usually  20  or  30  more;^''' 
but  if  the  district  system  were  in  use,  the  Republican  candidates 
might  well  pick  up  an  elector  here  and  there  in  Tennessee  or  Texas 
or  Virginia,  and  possibly  in  other  of  the  "solid"  states,  and 
would  certainly  do  so  in  Kentucky  and  Oklahoma.^s  Similarly, 
the  Democrats  would,  in  their  worst  years,  under  the  district 
system,  easily  win  several  electors  in  Pennsylvania,  New  York, 
and  Ohio,  occasionally  some  in  Michigan,  Iowa,  and  Kansas,  and 
certainly  a  considerable  number  in  Illinois  and  California.  In 
effect,  the  party  which  is  in  a  distinct  minority  in  any  state  has, 
under  the  general  ticket  system,  no  incentive  towards  campaigning 
within  those  states;  Republicans  do  no  real  campaigning  in  the 
South,  and  if  Democratic  speakers  occasionally  invade  that  region, 

""Because  of  unit  voting  in  the  electoral  college,  the  opinion  of  the  Repub- 
licans is  of  no  consequence;  whereas  the  southern  Democrats  will  apparently 
donate  a  solid  bloc  of  votes  to  any  Democratic  candidate  who  is  white  and 
Protestant."  Marian  D.  Irish,  "The  Southern  One-Party  System  and  National 
Politics,"  Journal  of  Politics,  Vol.  4,  pp.  80-94  (1942),  esp.  p.  85. 

°*Miss  Irish  notes  that  in  1940  there  were  "fair  sized  minorities"  (more  than 
10,000  Republicans)  in  eleven  southern  states  (all  but  Mississippi  and  South 
Carolina),  and  that  almost  2,000,000  southerners  voted  that  year  for  Willkie. 
For  several  years  there  was  one  Republican  Congressman  from  Virginia  and 
Texas,  and  there  are  often  several  from  Tennessee;  in  the  Eightieth  Congress 
there  were  two  from  Oklahoma,  two  from  Tennessee,  and  three  from  Ken- 
tucky, and  it  is  a  reasonable  assumption  that  these  districts  would  also  choose 
at  the  same  time  Republican  electors.  Even  under  the  general  ticket  system 
Tennessee  was  carried  by  the  Republicans  in  1920  (as  well  as  in  1928)  and 
its  entire  electoral  vote  was  cast  for  Harding. 
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it  is  not  through  fear  of  the  result  but  rather  to  do  courtesy  to 
a  people  who  are  steadfast  in  their  allegiance.  However  cynical  one 
may  be  about  our  party  campaigns  and  their  educational  value,  the 
House  Committee  was  no  doubt  right  in  pointing  out  that  "Millions 
of  good  citizens  who  know  that  their  votes  will  not  actually  count 
for  anything  in  a  presidential  campaign  simply  sit  by  with  indiffer- 
ence or  with  a  feeling  of  frustration.  To  thus  stymie  political 
concern  or  political  activity  is  certainly  destructive  of  democratic 
processes.  "3^ 

A  further  result,  flowing  naturally  out  of  the  preceding,  is 
that  the  general  ticket  system  tends  to  bring  about  the  concentra- 
tion of  campaign  efforts  in  the  doubtful  states  and  in  the  states 
with  large  blocs  of  electors.  If  neither  Republicans  nor  Demo- 
crats campaign  in  the  South,  and  not  very  much  in  Maine  or 
Vermont  or  Idaho,  they  put  forth  the  most  intense  efforts  to  carry 
such  doubtful  states  as  Indiana  (with  13  electoral  votes),  Missouri 
(15),  Massachusetts  (16),  Ohio  (25),  California  (25),  New  York 
(47).  Other  states,  such  as  New  Jersey  (16),  Michigan  (19), 
Illinois  (28),  and  Pennsylvania  (35),  ordinarily  Republican  until 
Franklin  Roosevelt  and  the  New  Deal,  are  always  worth  a  hard 
fight  and  plenty  of  cash  to  win  or  to  save  for  any  cause. 

The  extremely  large  sums  of  money  that  are  spent  in  presiden- 
tial campaigns  are  generally  considered  a  potential,  if  not  actual, 
source  of  political  corruption,  are  greatly  deplored,  and  have  for 
years  been  the  subject  of  regulatory  legislation  in  both  states  and 
nation.  From  about  $150,000  in  1860,  these  sums  for  "campaigns 
of  education"  have  grown  to  more  than  $10,000,000  in  1920,  more 
than  $16,000,000  in  1928,  and  at  least  $21,000,000  in  1940  and 
1944  40    Even  these  stupendous  sums  are  defended  on  the  ground 

**n.  Kept.  No.  1615,  80th  Cong.,  2d  Sess.,  p.  4.  "The  effect  of  the  one 
party  system  within  the  region  is  obvious  in  the  percentage  of  non-voters.  The 
membership  of  the  southern  Democratic  Party  actually  comprises  a  small 
minority  of  Southerners.  The  southern  whites  according  to  cultural  mores  ma>- 
not  join  the  Republican  Party,  but  they  are  under  no  correlative  compulsion  to 
be  active  in  the  Democratic  Party."    Irish,  op.  cit.,  p.  81. 

**Louise  Overacker,  Money  in  Elections  (New  York,  1932),  esp.  p.  75, 
Table  XVII,  and  her  articles  in  Am.  Pol.  Set.  Rev.,  Vol.  35,  pp.  701-727  (1941) 
and  Vol.  39,  pp.  899-925  (1945).  The  reports  of  expenditures  in  1948  were  in- 
complete at  the  time  of  this  writing.  The  Hatch  Acts  of  1939  and  1940,  limiting 
the  total  expenditures  by  any  party  committee  to  $3,000,000,  have  been  easily 
evaded  by  the  device  of  many  committees,  and  have  been  "about  as  much  of  a 
lestraint  as  a  thread  tether  on  a  paint  pony."  Richard  L.  Neuberger,  "It  Cosb 
Too  Much  to  Run  for  Office,"  N.  Y.  Times  Mag.,  Apr.  11,  1948,  esp.  p.  S9. 
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that  the  average  cost  per  voter  is  very  small,  ranging  from  nine 
cents  for  the  Democrats  and  28  cents  for  the  Republicans,  or  an 
average  total  of  about  19  cents  per  voter  in  1920,  to  about  30  cents 
for  the  Democrats  and  60  cents  for  the  Republicans,  or  an  average 
total  per  voter  of  45  cents  in  1944,  and  in  that  there  does  not  seem 
danger  of  much  corruption.  However,  these  average  amounts  are 
not  spent  on  every  voter,  but  only  on  selected  groups,  and  with 
the  concentration  of  the  campaigns  in  certain  areas,  the  result  is,  in 
the  language  of  the  House  Committee,  "a  most  unwholesome  and 
dangerous  situation."*^ 

At  any  rate,  the  general  ticket  system  offers  a  temptation  to  con- 
centrate attention  on  those  groups  of  voters  whose  party  allegiance 
is  doubtful  and  who  are  sufficiently  strong  to  swing  the  state,  and 
thereby  win  an  entire  bloc  of  electoral  votes.  Properly  directed,  that 
is  a  relatively  simple  task,  if  it  be  remembered  that  Cleveland,  in 
1884,  carried  New  York  by  a  plurality  of  only  about  1,000  over 
Hairrison,  thus  securing  all  of  New  York's  36  electoral  votes  and  the 
election;  that  Harrison,  in  the  next  election  of  1888,  won  these 
votes  in  turn  by  securing  a  plurality  of  but  13,000;  that  Hughes, 
in  1916,  carried  Minnesota  by  a  plurality  of  359,  but  received  all 
of  the  12  electoral  votes  of  that  state;  that  Wilson,  in  the  same 
year,  won  the  13  votes  of  California  by  a  plurality  of  less  than 
4,000,  and  the  four  from  New  Hampshire  by  a  plurality  of  56.  This 
also  means,  in  effect,  the  disfranchisement  of  the  minority  so  far 
as  the  popular  votes  are  reflected  in  the  electoral  result.  The 
House  Committee  aptly  points  out  that  in  1924  John  W,  Davis 
received  6,000,000  popular  votes  which  brought  him  no  electoral 
votes  at  all,  while  2,000,000  others  brought  him  136;  that  out  of 
Hoover's  total  vote  of  15,800,000  in  1932,  over  13,600,000  brought 
him  no  electoral  votes;  and  that  the  3,000,000  Republicans  in  New 
York  who  voted  for  Governor  Dewey  in  1944  were  not  only  unable 
to  vote  effectively  for  Dewey  under  this  system,  but  were  in  effect 
"compelled  to  vote  for  Mr.  Roosevelt,"  and,  further,  that  while 
these  3,000,000  New  York  votes  did  not  count  at  all  for  Dewey, 
the  smaller  number  (2,666,484)  he  received  in  ten  other  states 
brought  him  62  electoral  votes.*^ 

**There  are  figures  of  cost  per  voter  in  the  various  states,  which  ran  up  to 
$4.46  in  1928  (Overacker,  op.  cit.,  p.  77),  but  these,  although  interesting  and 
of  more  significance  than  the  general  national  averages,  do  not  take  into  account 
the  actual  expenditure  among  the  various  groups  of  voters. 
*'H.  Kept.  No.  1615,  80th  Cong.,  2d  Sess,,  pp.  2-3. 
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In  the  third  place,  the  general  ticket  system  results  frequently 
in  the  election  of  "minority"  Presidents,  that  is,  in  Presidents 
who  have  carried  a  sufficient  number  of  the  larger  states  to  secure 
an  electoral  majority,  although  without  receiving  a  total  popular 
majority.  Lincoln,  elected  in  1860  with  180  electoral  votes  to 
121  for  his  opponents,  lacked  almost  a  million  of  a  popular  major- 
ity; Hayes,  elected  in  1876  by  an  electoral  majority  of  one,  had 
about  300,000  less  than  Tilden,  and  nearly  400,000  less  than  all 
his  opponents  together;  Harrison,  elected  in  1888,  had  100,000  less 
than  Cleveland,  and  about  500,000  less  than  all  his  opponents; 
Wilson,  elected  in  1912  by  an  overwhelming  electoral  majority 
(435  to  88  for  Roosevelt  and  8  for  Taft),  had  2,000,000  more 
popular  votes  than  Roosevelt,  3,000,000  more  than  Taft,  but  nearly 
2,500,000  less  than  all  his  opponents.  Such  minority  Presidents 
have  been  elected  thirteen  times  in  our  history,  twice  without  even 
a  plurality  of  the  popular  vote.*^  It  is  this  kind  of  situation 
the  House  Committee  must  have  had  in  mind  when  it  described 
the  present  method  of  electing  a  President  as  "not  fair,  honest, 
accurate,  certain,  or  democratic";  and  it  would  seem  highly  de- 
sirable, if  we  wish  that  system  to  be  fair,  honest,  and  democratic, 
to  abandon  the  general  ticket  system  at  any  rate;  or,  better  still, 
to  abolish  the  electoral  college,  as  the  House  and  Senate  Com- 
mittees have  recommended,  and  go  the  whole  way  towards  a 
system  that  will  more  accurately  and  more  certainly  reflect  the 
popular  will.** 

The  final  development  in  respect  to  the  method  of  presidential 
selection  is  the  general  democratization  of  the  nominating  process 
as  another  aspect  of  the  trend  towards  popular  control.     Notice 

**See  table  of  minority  Presidents  in  Mathews  &  Berdahl,  Documents  and 
Readings  in  American  Government  (rev.  ed.,  New  York,  1940),  pp.  22S-226; 
the  two  Presidents  without  even  a  plurality  were,  of  course,  Hayes  (1876)  and 
Harrison  (1888).    Truman  is  the  thirteenth  minority  President  by  nearly  50,000. 

**The  proposed  amendment  provides  for  the  abolition  of  the  electoral  col- 
lege, but  retains  the  electoral  vote  for  each  state  as  at  present;  this  vote  is, 
however,  to  be  apportioned  in  accordance  with  the  popular  vote,  and  therefore 
becomes  essentially  a  system  of  genuine  popular  election,  modified  only  by  the 
slight  advantage  to  the  smaller  states  through  the  two  electors  based  upon 
the  two  Senators.  The  House  and  Senate  Committee  reports  carry  tables 
showing  how  this  apportionment  would  have  applied  in  1944;  e.g.,  New  York's 
vote  would  have  been  24.584  for  Roosevelt  and  22.229  for  Dewey,  instead  of 
47  for  Roosevelt;  and  the  total  vote  would  have  been  300.726  for  Roosevelt, 
instead  of  432,  and  223.529  for  Dewey,  instead  of  99. 
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has  already  been  taken  of  the  early  growth  of  the  political  party 
system,  in  spite  of  the  hopes  and  intentions  of  the  Founding 
Fathers  to  the  contrary,  and  of  the  consequent  change  in  the 
operation  of  the  electoral  college.  With  reference  to  the  choice 
of  presidential  candidates  themselves,  definite  party  methods  also 
developed  very  early,  and  soon  there  was  established  the  Congress- 
ional Caucus  (1796-1824),  followed  by  the  National  Convention 
system  (1831-1912),  followed  by  the  Presidential  Primary,  or 
rather,  by  the  convention  system  as  modified  by  the  Presidential 
Primary  (1912  to  the  present).  The  circumstances  that  led  to  this 
succession  of  methods  and  the  operation  of  these  institutions  are 
well  known  and  need  not  be  reviewed  here  in  detail.  It  is  im- 
portant, however,  to  note  that  the  Congressional  Caucus  and  the 
National  Convention  both  grew  up  as  completely  extra-legal 
institutions,  unknown  to  the  law  and  unregulated  by  law;  that  the 
convention  system  was  itself,  at  least  in  part,  a  response  to  the 
growing  desire  for  more  democracy  in  government;  and  that  as  its 
failures  in  this  respect  became  more  noticeable,  there  developed 
changes  in  party  practice  and  a  good  deal  of  legislation  (begun,  in 
relation  to  presidential  nomination,  about  1901),  all  tending 
towards  further  democratization  of  and  more  direct  popular  par- 
ticipation in  the  process  of  choosing  the  presidential  candidates  for 
each  party,  just  as  the  developments  previously  noted  provided  an 
increasing  measure  of  popular  control  over  the  final  choice  of 
President  and  Vice-President. 

One  of  the  problems  of  the  national  convention  system  relates 
to  the  method  of  representation,  which,  until  1916  for  the  Repub- 
licans and  until  1944  for  the  Democrats,  was  based  upon  the 
electoral  vote  of  every  state  (two  delegates  for  each  elector),  and 
not  at  all  upon  party  strength.  This  was  not  particularly  unfair 
for  Democratic  conventions,  since  there  have  always  been  only  a 
few  states  in  which  the  Democrats  have  had  practically  no  chance 
of  success,*  5  and  there  has  been  no  state  at  all  in  which  the 
Democratic  party  has  not  maintained  an  active,  fighting  organi- 
zation and  has  not  constituted  at  lesist  a  sizeable  minority.  In  Repub- 
lican conventions,  however,  the  situation  was  more  serious  in 
that  the  system  was  much  more  unrepresentative  of  the  actual 

'"Pennsylvania,  Michigan,  Maine,  and  Vermont  were  generally  so  rated 
until  the  days  of  Franklin  Roosevelt;  now  Vermont  is  actually  the  only  state 
that  has  never  gone  Democratic  since  the  Civil  War. 
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party  strength  in  many  states  (particularly  in  the  Solid  South), 
and  became  generally  characterized  by  Republicans  themselves  as 
a  "rotten-borough  system.'' 

In  the  Republican  convention  of  1912,  for  example,  Florida, 
%vith  twelve  delegates,  was  equal  to  Maine ;  Mississippi,  with  twenty, 
was  equal  to  Kansas,  and  had  eight  more  than  Maine;  Alabama, 
with  24,  was  equal  to  Minnesota;  Georgia,  with  28,  had  two  more 
than  California  (26) ;  Texas,  with  40,  had  four  more  than  Massa- 
ciiusetts  (36),  ten  more  than  either  Indiana  or  Michigan  (30), 
and  fourteen  more  than  Iowa  (26).  Texas  and  South  Carolina 
together  were  equal  to  Illinois;  Texas  and  Mississippi  together 
had  two  more  than  Illinois;  Texas  and  Georgia  together  had  10 
more  than  Illinois.  Out  of  a  total  of  1078  delegates,  the  eleven 
southern  states  had  252,  almost  one-fourth  of  the  entire  number, 
and  almost  one-half  of  the  number  required  to  nominate.  Even 
after  the  first  reform  was  made  and  the  total  number  of  delegates 
from  the  Solid  South  was  reduced  to  167  (in  1916),  these  167 
delegates  represented  a  Republican  vote  of  459,628,  or  approxi- 
mately one  delegate  for  each  3000  voters;  while  the  817  del^ates 
from  the  remaining  37  states  represented  8,078,593  Republican 
votes  or  approximately  one  delegate  for  each  10,000  voters.  In 
other  words,  a  Republican  in  the  South,  whose  vote  could  not 
possibly  count  in  the  election  of  a  Republican  President,  was 
about  three  times  as  influential  in  the  selection  of  his  p>arty 
nominee  as  a  Republican  in  the  North  whose  vote  might  and  did 
count.  Even  more  striking,  each  delegate  to  the  Republican  con- 
vention from  Georgia  represented  660  Republican  voters,  from 
Mississippi  354,  and  from  South  Carolina  141;  while  each  delegate 
from  Illinois  represented  19,871  Republican  voters.  It  required, 
therefore,  nearly  ISO  Illinois  Republicans  to  equal  one  in  South 
Carolina,  and  although  the  total  Republican  vote  in  the  Solid 
South  (459,628)  was  considerably  less  than  half  that  in  Illinois 
alone  (1,152,549),  the  strength  of  those  states  in  the  nominating 
convention   was  more  than   three   times   that   of   Illinois. 

This  situation  was  well  characterized  by  such  a  staunch  Repub- 
lican newspaper  as  the  Chicago  Tribune  in  these  words: 

The  present  system  of  representation  is  one  of  the  bad  abuses  in  the 
American  political  method  and  virtually  disposes  of  any  theory  that  a 
convention  is  truly  representative  of  popular  will  or  can  be.  It  would  be 
bad  if  the  trouble  were  in  the  north  and  it  is  not  less  bad  because  the  trouble 
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is  in  the  south.  So  long  as  the  south  is  represented  as  it  is  it  will  remain 
a  satrapy  and  Republican  delegates,  controlled  by  the  administration  and 
representing  no  voting  strength,  will  be  decisive  in  Republican  decisions.  .  .  . 
The  only  way  to  correct  it  is  to  base  representation  upon  Republican  votes 
and  not  upon  population.  .  .  .  The  makeup  of  a  convention  touches  the 
real  principles  of  democracy.  It  can  express  them  or  confound  them  and  the 
present    method    confounds    them.* 6 

Republicans  themselves  had  long  recognized  this  abuse,  had 
made  various  efforts  at  reform,* '^  and  finally  succeeded,  after  the 
split  of  1912,  so  that,  beginning  in  1916,  representation  in 
Republican  conventions  has  been  much  more  genuinely  in  accord 
with  Republican  strength  in  the  various  states  of  the  Union.*  ^  In 
the  Democratic  Party,  a  somewhat  similar  reapportionment  was 
recommended  by  the  convention  of  1936,  adopted  by  the  convention 
of  1940,  and  made  effective  for  the  convention  of  1944,  being 
demanded  by  the  South  as  compensation  for  the  abandonment  of 
the  two-thirds  rule  for  nominations.*^ 

Until  1912  the  convention  system  included  a  complete  hierarchy 
of  conventions;  that  is,  ward,  precinct,  or  township  caucuses  chose 
delegates  to  county  conventions,  the  county  conventions  chose 
delegates  to  district  and  state  conventions,  and  the  district  and 
state  conventions  in  turn  chose  delegates  to  the  national  conven- 
tion. Thus  the  delegates  in  the  final  nominating  convention 
became,  as  Calhoun  remarked  in  1844,  "delegates  of  delegates;  and 
of  course  removed,  in  all  cases,  at  least  three,  if  not  four,  degrees 
from  the  people."^**    It  was  to  modify  this  indirect  method  and  to 

''Editorial,  "Republican  Rotten  Boroughs,"  in  Chicago  Tribune,  Mar.  S, 
1921. 

^'Proposals  to  change  the  system  of  apportionment  were  pressed  in  the 
Republican  conventions  of  1860,  1884,  1900,  1908,  and  1912;  in  1908,  a  change 
v>^as  defeated  by  a  close  vote  (471-506). 

**For  the  rules  governing  apportionment,  see  Proceedings,  Rep.  Nat'l  Conv., 
1916,  pp.  9-13  (first  rule);  and  ibid.,  1944,  pp.  21-27  (present  rule).  The 
essence  of  the  reapportionment  is  that  there  are  two  delegates  at  large  for 
each  Senator  and  Representative  at  large  to  represent  the  state  as  such;  three 
additional  delegates  (changed  to  six  for  1952)  to  each  state  that  went  Repub- 
lican for  President  or  Senator  at  the  preceding  elections;  otherwise  representa- 
tion based  upon  party  strength  in  the  congressional  districts. 

'"See  rule  in  Proceedings,  Dent.  Nat'l.  Conv.,  1944,  pp.  2-4.  This  Democratic 
rule  maintains  the  system  of  representation  based  upon  the  electoral  college,  but 
adds  a  bonus  of  two  delegates-  (changed  to  four  for  1948)  to  states  that  went 
Democratic  at  the  preceding  presidential  election. 

"•Quoted  in  E.  M.  Bait,  American  Parties  and  Elections  (rev.  ed.,  New  York, 
1939),  p.  322. 
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put  the  presidential  nominations  more  directly  into  the  hands  of 
the  people  that  the  presidental  primary  was  introduced  ;^^  this 
institution  was  first  adopted  in  some  form  by  Wisconsin  in  1905, 
was  used  in  1912  in  12  states,  in  1916  and  1920  in  20  states,  in 
1924  in  23  states,  in  1948  in  17  states.  These  figures  suggest  at 
once  a  most  important  feature  of  the  presidential  primary — that 
it  is  entirely  a  state  primary,  and  that  the  extent  of  popular  control 
secured  by  it  is  therefore  seriously  limited  by  the  extent  of  its 
use.  The  fact  that  it  is  not  a  national,  but  a  state  primary,  also 
means  that  it  is  not  uniform  in  the  nature  of  its  methods  for 
carrying  out  the  popular  will,  but  varies  as  follows:  (1)  It  may 
provide  only  for  the  so-called  presidential  preference  vote;  that  is, 
the  names  of  the  presidential  candidates  themselves  are  printed 
on  the  primary  ballot  of  the  respective  parties  and  the  voter 
thereby  is  given  an  opportunity  to  express  directly  his  preference 
for  party  nominee.  In  this  case  the  delegates  to  the  national 
convention  may  still  be  chosen  indirectly,  as  before,  but  are 
expected  to  support  the  candidate  whom  the  voters  have  preferred. 
(2)  It  may  provide  for  the  direct  election  of  delegates  to  the 
national  conventions,  without  such  a  preference  vote;  under  this 
system  the  voter  may  choose  delegates  who  are  pledged  to  par- 
ticular presidential  candidates  or  whose  presidential  preference  is 
known,  and  thus  indirectly  express  his  own  choice.  (3)  It  may 
provide  for  both  the  direct  election  of  delegates  and  the  presidential 
preference  vote. 

In  order  that  the  expressed  preference  of  the  voter,  obtained 
through  one  or  the  other  of  the  above  devices  may  be  the 
more  certainly  carried  out  in  the  nominating  convention,  the  presi- 
dential primary  laws  of  most  states  (now  13  out  of  17)  provide 
for  some  form  of  instructions  to  the  delegates.  These  instructions 
have  varied  from  time  to  time,  as  well  as  from  state  to  state, 
and  formerly  included  the  requirement  that  the  delegates  were 
bound  to  vote  on  a  specified  number  of  ballots  (on  the  first  ballot 

""If  the  national  convention  could  not  be  scrapped  like  the  state  convention, 
at  least  its  freedom  of  action  could  be  curtailed  and  its  functions  reduced  to 
those  of  a  registering  machine.  The  presidential  primary  represented  an  at- 
tempt to  short-circuit  an  elaborate  system  of  wiring  and  to  deliver  the  full 
load  of  the  current — the  full  force  of  the  popular  will — without  the  fatal  leak- 
ages that  had  occurred  along  the  old  defective  line  of  transmission.  It  was 
intended  to  leave  the  national  convention  as  little  discretion  in  nominating  the 
president  as  the  electoral  college  has  in  electing  him."  Ibid.,  p.  547. 
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only,  on  the  first  three  ballots)  for  the  candidate  who  won  the 
state  preference.  These  more  specific  requirements  seem  now  to 
be  generally  abandoned  in  favor  of  the  requirement  of  support  as 
long  as  there  is  chance  of  the  preferred  candidate's  nomination. 
In  Arkansas,  for  example,  the  delegates  are  required  to  vote  as  a 
unit  for  such  candidate,  "unless  said  candidate  shall  die,  withdraw, 
or,  according  to  the  best  judgment  of  two-thirds  of  the  delegates 
after  arrival  at  the  convention,  be  so  lacking  in  support  that  his 
nomination  is  impossible  and  that  to  cast  the  vote  of  the  delegation 
for  him  would  be  futile  and  contrary  to  the  best  interests  of 
the  state;"  and  there  is  a  similar  requirement  in  Maryland.  In 
Oregon,  the  delegates  are  required  not  only  to  pledge  themselves 
to  vote  for  the  candidates  who  carry  the  state  primary,  but  also 
to  use  their  "best  efforts"  in  the  convention  to  bring  about  their 
nomination.  In  New  Hampshire  the  presidential  preferences  of  the 
delegates  are  printed  on  the  ballot,  together  with  a  pledge  of 
support;  in  Ohio  both  first  and  second  choices  must  be  stated 
on  the  ballot  by  each  delegate  or  group  of  delegates;  in  Pennsyl- 
vania the  ballot  carries  after  the  names  of  delegates  these  words: 
"Promises  to  support  popular  choice  of  party  in  the  State  (or 
District)  for  President";  while  in  Florida,  as  also  in  South  Dakota 
and  formerly  in  Illinois,  the  delegates  may  either  state  their  prefer- 
ence or  state  that  they  have  no  preference,  and  thus  the  voter  has  the 
opportunity  to  choose  between  a  delegation  pledged  to  a  particular 
candidate  or  an  unpledged  delegation.  In  Illinois,  the  primary  law 
provides,  not  for  binding,  but  for  merely  "advisory"  instructions — 
that  is,  the  delegates  at  large  are  advised,  and  presumably  morally 
bound,  to  vote  for  the  presidential  candidates  who  carry  the  state  as 
a  whole,  while  the  district  delegates  are  similarly  advised  to  vote  for 
the  candidates  who  carry  their  respective  congressional  districts.^^ 

As  a  result  of  this  feature  of  the  presidential  primary,  there 
were  in  the  1920  Republican  convention  455  instructed  or  pledged 
delegates  out  of  the  total  of  984,  a  substantial  number  but  less  than 
a  majority.  They  were  scattered  among  seven  candidates,  with 
177  for  General  Wood,  115  for  Hirman  Johnson,  75  for  Governor 

"For  a  most  convenient  summary  of  current  presidential  primary  legisla- 
tion, see  memorandum  by  Samuel  H.  Still,  "Apportionment,  Nomination  and 
Election  of  Delegates  to  Political  Party  Conventions,"  Library  of  Congress, 
Legislative  Reference  Service,  Apr.  30,  1947;  also  "Manner  of  Selecting  Dele- 
gates to  National  Political  Conventions,"  pamphlet  compiled  under  the  di- 
rection of  the  Secretary  of  the  Senate,  and  frequently  revised. 
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Lowden,  39  for  Harding,  19  for  Judge  Pritchard  (North  Carolina), 
16  for  Senator  Sutherland  (West  Virginia),  and  14  for  Senator 
Poindexter  (Washington).  In  the  Democratic  convention  of  1924, 
there  were  616  instructed  delegates,  probably  the  largest  number 
in  any  contested  convention,  but  still  considerably  less  than  two- 
thirds,  the  number  required  to  nominate,  and  scattered  among 
Mr.  McAdoo  (270),  Governor  Smith  (126)  and  a  host  of  favorite 
sons  (220).  It  has  not  been  possible  yet  to  compile  accurate 
figures  for  1948,^3  ^u^  Jn  this  year,  as  in  most  other  years,  it  is 
difficult  to  conclude  with  assurance  that  the  convention  results 
reflect  the  real  desires  of  the  party  rank  and  file,  in  view  of  the 
limited  and  complicated  operation  of  the  system  of  instructions.  It 
is  only  possible  to  assert  that  there  is  in  the  presidential  primary, 
especially  with  some  method  of  instructions,  an  opportunity  for 
popular  participation  and  influence  in  respect  to  presidential  nomi- 
nations that  can  easily  be  developed  more  fully,  if  such  develop- 
ment is  desired.  It  is  quite  clear  that  the  politicans  do  not  like  in- 
structions, but  prefer  a  system  that  will  leave  the  delegates  unin- 
structed  and  unpledged,  in  order  that  there  may  be  better  oppor- 
tunity for  trading,  or  for  compromise  upon  candidates  who  may  at 
the  moment  seem  to  the  leaders  the  most  available,  even  though 
to  the  people  the  most  undesirable.'* 

The  use  of  the  presidential  primary  has  also  emphasized  the 
importance  of  the  pre-convention  campaign  and  the  direct  appeal 
to  the  electorate.  There  have  been  states,  such  as  South  Dakota, 
that  have  required  candidates  for  a  party  presidential  nomination 
to  come  into  the  state,  show  themselves  to  the  public,  and  engage 


'*Pre-convention  estimates  of  the  first  ballot  strength  for  the  principal  candi- 
dates in  the  Republican  convention  were  remarkably  close  for  Taft  and  Stassen, 
but  approximately  100  short  for  Dewey;  and  might  have  been  reasonably  close 
for  the  Democratic  convention  (showing  286  pledged  or  instructed  for  Tru- 
man, 54  for  Eisenhower,  etc.)  under  normal  conditions  of  an  open  convention. 
See  map  of  Republican  convention  and  article  by  James  A.  Hagerty,  in  N,  Y. 
Times,  June  20,  1948,  Sec.  4,  p.  El,  and  July  3,  1948,  p.  6. 

"The  problem  of  adherence  to  or  violation  of  instructions  arises  and  is 
cot  analyzed  here  for  lack  of  space.  It  may  be  said  that  there  are  occasional 
instances  of  violation  or  evasion  (such  as  Bryan's  breaking  of  his  instructions 
to  vote  for  Champ  Clark  in  1912,  for  which,  however,  he  has  a  pretty  con- 
vincing explanation),  but  many  more  of  strict  adherence  even  under  condi- 
tions of  thorough  disagieement;  the  writer  is  convinced  that,  on  the  whole, 
instructions  are  taken  seriously  and  generally  obeyed. 
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actively  in  debate  with  other  candidates. '^s  It  is  obvious  that, 
without  any  special  requirements  at  all,  the  greater  participation  of 
the  voter  in  the  nominating  process  encourages  more  active  cam- 
paigning in  the  hunt  for  delegates.  This  has  also  developed  certain 
practices  in  preconvention  campaigning  that  together  are  referred 
to  as  the  "favorite  son  game",  and  that  again  have  a  most  important 
bearing  upon  the  problem  of  popular  control. 

The  first  feature  of  this  game  is  the  tendency  to  bring  out 
numerous  "favorite  sons"  from  the  different  states,  who  are  in  no 
real  sense  serious  contenders  for  the  presidential  nomination,  but 
are  proposed,  sometimes  merely  to  do  honor  to  a  leading  citizen 
or  politician,  but  often  with  the  more  deliberate  and  sinister  pur- 
pose of  keeping  the  delegates  from  some  more  important  candidate, 
or  of  holding  large  blocs  of  votes  which  will  produce  a  deadlock 
and  can  later  be  used  in  the  convention  for  trading  purposes.  This 
is  suggested  by  such  terms  as  "stalking  horse,"  "smoke-screen  can- 
didate," or  "dummy  candidate",  commonly  applied  to  these  fa- 
vorite sons.  "The  Pennsylvania  delegation,  with  79  votes  in  the 
convention  [Republican  convention,  1928]  will  be  instructed 
for  Secretary  Mellon  .  .  .  But  after  paying  their  compliment  to 
the  secretary,  the  delegates  will  bestow  their  votes  where  Mr. 
Mellon  thinks  thej^  will  do  the  most  good."^^ 

"See  Clarence  A,  Berdahl,  "The  Richards  Primary,"  Am.  Pol.  Set.  Rev., 
Vol.  14,  pp.  93-105  (1920),  and  "The  Operation  of  the  Richards  Primary," 
Annals,  Am.  Acad.  Pol.  and  Soc.  ScL,  Vol.  106,  pp.  158-171   (1923). 

"Arthur  Sears  Henning,  in  Chicago  Tribune,  Sept.  14,  1927,  p.  1.  "Party 
Chiefs  Lay  Plans  to  Smother  Boom  for  McAdoo;  Murphy,  Taggart  and  Bren- 
nan  to  Foster  Favorite  Son  Movements."  Headline  in  A'^.  Y.  Times,  Nov.  19, 
1923.  Sen.  Burton  (O.)  who  supported  Hoover  against  Sen.  WDlis,  Ohio's 
favorite  son,  in  1928,  said  in  a  public  statement:  "I  have  been  willing  as  a 
matter  of  state  pride  and  because  of  my  strong  attachment  for  Senator  Willis 
to  support  him  for  the  presidential  nomination  in  the  first  instance  and  even 
for  a  longer  time  in  case  he  should  have  such  support  outside  his  state  as  to 
make  his  nomination  probable.  But  it  is  insisted  on  his  behalf  by  him  and 
his  friends  that  the  delegation  shall  vote  for  him  through  protracted  balloting 
in  the  hope  that  there  may  be  a  deadlock  and  the  choice  will  be  made  in  the 
same  manner  as  that  of  Mr.  Harding  in  1920.  I  do  not  anticipate  there  will 
be  such  a  deadlock  this  year,  although  it  is  evident  that  a  movement  is  under 
way  having  for  its  object  a  situation  in  which  a  candidate  might  be  selected 
who  has  no  general  support."    Quoted  in  Chicago  Tribune,  Feb.  4,  1928,  p.  1. 

See  also  letter  of  Governor  Warren  to  the  California  delegates,  after  he  had 
been  named  as  California's  ".technical  choice"  for  President,  in  which  he  indi- 
cated that  this  had  been  done  merely  in  order  to  hold  the  delegation  and  leave 
it  free  to  determine  its  course  of  action  in  the  convention.  N.  Y.  Times,  May  25, 
1944,  p.  IS. 
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In  Ohio,  where  these  political  practices  are  carried  to  the  most 
extreme,  the  decision  to  have  a  favorite  son  has  even  been  made 
before  any  particular  person  has  been  agreed  upon  for  this  dubious 
honor.  5  ^  There  are  generally  at  least  a  dozen  or  so  such  favorite 
sons  in  either  party  in  any  year  in  which  there  is  a  contest,  as 
there  was  in  1948  in  the  Republican  party;  it  was  certainly  the 
numerous  favorite  sons,  rather  than  either  McAdoo  or  Smith, 
who  were  responsible  for  the  long  and  disastrous  deadlock  in  the 
Democratic  convention  of  1924,  and  in  the  Republican  convention 
of  1948  they  failed  to  maintain  a  lengthy  deadlock  only  because 
they  were  broken  down  by  the  skillful  tactics  of  the  Dewey 
managers. 

A  second  feature  of  the  favorite  son  game  is  the  practice  of  the 
"field  against  the  favorite,"  that  is,  the  favorite  sons  do  not  fight 
one  another,  but  each  one  fights  a  single  outstanding  candidate  in 
his  own  (favorite  son's)  territory,  and  all  combine  their  strength 
against  him  in  the  convention.  This  is  done  on  the  completely 
logical  ground  that  if  the  man  most  likely  to  win  the  nomination 
is  beaten,  then  the  lightning  may  strike  anyone  else  and  even  a 
mere  favorite  son  may  have  a  chance.  So,  in  1908,  the  various 
Republican  favorite  sons,  Speaker  Cannon  of  Illinois,  Senator 
Fairbanks  of  Indiana,  Senator  Foraker  of  Ohio,  Governor  Hughes 
of  New  York,  each  fought  the  favorite  William  Howard  Taft  in 
his  own  particular  section,  and  Taft  had  to  fight  everjn^vhere ;  in 
1920,  in  the  Republican  party,  it  was  the  field  against  General 
Wood;  in  1924,  in  the  Democratic  party,  it  was  the  field  against 
McAdoo;  in  1928,  it  was  the  Republican  field  against  Hoover  and 
the  Democratic  field  against  Smith;  in  1948,  on  account  of  the 
shifting  strength  among  the  Republican  candidates,  it  was  at  various 
times,  the  field  against  Taft,  the  field  against  Stassen,  and  in  the 
end,  the  field  against  Dewey.^s     in  view  of  such  a  practice  as 

"'For  example,  the  Republican  State  Central  Committee  resolved  on  Dec. 
2,  1935,  that  it  would  select  "Ohio's  two  favorite  sons,  the  first  and  second 
choices,"  but  agreed  that  the  actual  selections  would  not  be  made  until  the 
following  January.    Ibid.,  Dec.  3,  1935,  p.  22. 

'*The  newspaper  headlines  are  significant:  "Taft  on  First,  Says  Hitchcock; 
'Allies'  Deny,"  Chicago  Inter  Ocean,  June  4,  1908;  "McAdoo  against  All, 
All  against  Him,"  Chicago  Tribune,  Jan.  20,  1924;  "McAdoo  Forces  Seek  a 
Combine  to  Beat  Smith,"  N.  F.  Times,  Sept.  19,  1927;  "Easterners  Join 
Lowden  to  Check  Hoover;  Strange  Alliance  for  Coolidge  Drafters,"  Chicago 
Tribune,  June  16,  1928;  "Borah  and  Coalition  Peril  Landon,"  Chicago  Daily 
News,  June  9,  1936;  "Taft-Dewey  Coalition  Move  Gains  Momentum;  'Deal'  to 
Stop  Willkie,"  Washington  Times-Herald,  June  26,  1940;  "Taft  and  Stassen 
Join  Forces  to  Stop  Dewey,"  N.  Y.  Times,  June  21,  1948. 
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this,  it  is  nothing  short  of  amazing  that  the  people's  choice  ever 
wins,  and,  in  fact,  leading  statesmen  are  discouraged  from  entering 
the  primaries  at  all. 

A  third  feature  of  the  favorite  son  game  is  the  rule  that  it  is 
not  good  political  ethics  to  contest  a  candidate's  own  state,  a  rule 
which  has  no  doubt  grown  up  out  of  the  assumption  that  it  is 
virtually  impossible  to  beat  a  favorite  son  in  his  own  territory, 
but  which  has  developed  into  the  doctrine  that  it  is  almost  immoral 
to  try.  Hughes  would  not  contest,  in  1908,  with  Cannon  for 
Illinois,  nor  Foraker  with  Hughes  for  New  York;  nor  Lowden  with 
Harding  for  Ohio  (1920),  nor  McAdoo  with  Underwood  for  Ala- 
bama (1924),  nor  Taft  with  Halleck  for  Indiana  (1948).  Gov- 
ernor Dewey  went  so  far  in  his  careful  respect  for  this  rule  as  to 
refuse  to  appear,  in  April,  1948,  before  a  mock  Republican 
convention  at  Hiram  College,  Ohio,  his  representative  making  this 
statement  in  explanation: 

In  pre-convention  campaigns  the  Governor  has  never  invaded  the  native  state 
of  an  announced,  bona  fide  candidate  for  the  nomination  for  the  Presidency. 
While  your  convention  is  'make-believe,'  Dewey's  physical  presence  here  in 
Hiram  could  not  help  but  be  an  invasion  of  Ohio.  Governor  Dewey  respects 
Senator  Taft's  position  as  Ohio's  favorite  son  and  his  right  to  go  to  the  other 
Republican  convention  in  Philadelphia  with  Ohio's  delegates  behind  him  just 
as  Dewey  will  have  New  York's  ninety-seven  delegates  behind  him.  There 
are  plenty  of  other  states  where  all  of  the  candidates  are  in  competition. 5 9 

This  rule  seems  to  some  extent  to  be  breaking  down.  Wood 
in  1920  contested  Ohio  with  Harding,  and  won  nine  of  the  dele- 
gates, and  also  contested  Illinois  with  Lowden  and  won  fourteen 
delegates;  McAdoo  in  1924  contested  Missouri  with  Reed,  and 
beat  him  soundly;  Hiram  Johnson,  in  the  same  year,  contested 
Massachusetts  with  President  Coolidge  and  lost,  while  Coolidge 
contested  California  with  Johnson  and  won;  Hoover  in  1928  con- 
tested Ohio  with  Willis,  and  Indiana  with  Watson;  Stassen  in 
1948  contested  Ohio  with  Taft,  and  won  nine  of  the  23  for  which 
he  tried.  These  are  exceptional  cases,  however,  and  it  is  still  the 
better  form  to  let  a  favorite  son  have  the  delegation  from  his  own 
state  without  a  contest.  When  General  Wood  entered  Illinois  in 
1920  against  Governor  Lowden,  he  felt  obliged  to  run  posters 
throughout  the  state:  "Why  you  are  privileged  to  support  Gen. 
Wood  against  a  favorite  son";  and  his  campaign  manager.  General 

^"Reported  by  Walter  W.  Ruch,  in  N.  Y.  Times,  Apr.  16,  1948,  p.  17. 
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McChesney,  testified  later  before  the  Senate  Committee  on  Cam- 
paign Expenditures,  that  "I  thought  we  ought  to  stay  out  of  Gov. 
Lowden's  state."6o  When  Hoover  entered  Ohio  in  1928  against 
Senator  Willis,  he  was  roundly  denounced  for  poor  sportsmanship. 
bad  ethics,  and  disrupting  party  harmony,  and  his  Ohio  manager, 
Senator  Theodore  Burton,  felt  obliged  to  issue  a  public  statement, 
explaining  Mr.  Hoover's  rights  under  the  primary  and  defending 
him  against  the  charges  of  indecent  conduct.^i  Upon  the  death  of 
Senator  Willis,  later  in  the  campaign,  the  Hoover  men  assumed 
they  were  now  free  to  push  his  campaign  in  Ohio,  but  the  Ohio 
politicans  protested  Hoover's  entry  even  more  vigorously  as  a 
reflection  on  the  memory  of  the  dead  Willis,  whose  name  was 
kept  on  the  primary  ballot  and  on  whose  behalf  the  resistance  to 
the  Hoover  invasion  took  on  "the  aspect  of  a  religious  crusade."^^ 
Stassen's  invasion  of  Ohio  in  1948  was  similarly  resented,  not 
only  by  Taft  and  the  Ohio  politicians,  but  also  by  practically  all 

'"Kenyan  Committee  Hearings,  V,  523  (1920).  Harry  M.  Daugherty,  Hard- 
ing's campaign  manager,  referred  to  Wood's  entry  into  Ohio  in  1920  as  "a 
piece  of  unheard-of  cheek."  Daugherty,  The  Inside  Story  of  the  Harding 
Tragedy  (New  York,  1932),  p.  25. 

•*"It  is  said  that  the  entrance  of  Mr.  Hoover  into  the  contest  against  a 
favorite  son  is  'indecent.'  I  cannot  agree  with  the  use  of  so  strong  a  word. 
It  indicates  that  feeling  has  submerged  judgment.  .  .  .  Will  either  party  pros- 
pects be  promoted  or  fair  play  secured  by  gagging  the  voters,  and  giving 
monopolistic  privileges  to  a  local  candidate?  What  do  the  primary  laws  of 
Ohio  mean  in  their  spirit  or  in  their  letter  except  to  give  to  every  voter  an 
equal  chance,  untrammeled  by  the  dictates  of  political  bosses?"  Quoted  in 
Chicago  Tribune,  Feb.  19,  1928. 

•*Carmi  A.  Thompson,  a  prominent  Ohio  Republican  and  chairman  of  the 
Willis  campaign  committee,  wrote  the  following  circular  letter  to  precinct 
committeemen:  "He  fell  just  as  victory  seemed  certain.  The  Republicans  of 
Ohio  had  begun  to  express  in  no  uncertain  terms  a  genuine  resentment  against 
the  misrepresentations  and  abuse  heaped  upon  Senator  Willis  by  those  whose 
greed  for  power  would  take  from  him  the  privilege  of  having  the  Republicans 
of  Ohio  present  his  name  to  the  Republican  convention  at  Kansas  City  as 
Ohio's  candidate.  We  can  no  longer  have  the  inspiration  of  his  personal  lead- 
ership, but  the  memory  of  his  noble  life  will  give  us  new  courage  to  battle  for 
the  principles  for  which  he  gave  his  all.  We  must  expect  the  same  sort  of 
campaign  that  has  been  waged  against  him  to  continue.  But  if  we  will  meet 
our  opponents  blow  for  blow,  fighting  at  a  disadvantage,  as  we  are,  we  will  win, 
and  winning  will  be  a  memorial  to  the  confidence  and  esteem  in  which  Senator 
Willis  was  held  by  his  beloved  friends  and  neighbors  in  his  native  State." 
Quoted  by  Richard  V.  Oulahan  in  A^.  Y.  Times,  Apr.  7,  192S,  pp.  1,  4.  The 
Times  very  aptly  headed  this  account:  "Willis,  Though  Dead,  Leads  Ohio 
Battle  to  Defeat  Hoover." 
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other  leaders  in  the  party,  their  feeling  being  most  aptly  put  by 
Congressman  George  Bender  (Ohio),  who  said:  "There  are  some 
things  you  don't  do  in  politics — this  is  one  of  them."  Stassen  him- 
self felt  obliged  to  give  a  somewhat  elaborate  explanation  of  his 
bold  action,63  an^j  there  is  some  question  whether  his  position 
was  not  actually  injured  by  the  Ohio  invasion,  even  though  he 
won  some  delegates.®* 

The  fourth  feature  of  the  favorite  son  game  is  the  unwillingness 
of  candidates  to  submit  their  candidacies  to  the  voters  except 
in  states  where  they  are  reasonably  certain  to  win.  That  is,  it 
is  considered  expedient  to  avoid  a  contest  wherever  possible,  to 
avoid  giving  offense  to  any  other  candidate,  to  pass  up  a  chance 
of  winning  in  the  primary  and  hope  instead  to  secure  delegates 
later  through  some  deal  with  other  candidates.  The  strategy  of 
Mr.  Harding's  successful  campaign  for  the  Republican  nomination 
in  1920,  as  frankly  revealed  by  his  manager,  Harry  M.  Daugherty, 
was  "a  policy  of  not  entering  the  primaries  in  states  where  there 
were  candidates.  The  strategy  was  to  familiarize  the  people  with 
Harding  so  that  when  a  deadlock  came  the  convention  would  turn 
to  him."65  That  this  was  sound  policy  on  behalf  of  Mr.  Harding 
is  indicated  by  the  fact  that  his  name  was  submitted  in  but  two 
states  (Ohio  and  Kentucky),  one  of  which  he  lost  ignominiously 
to  Lowden  and  the  other  (his  own)  he  carried  only  in  part. 
Senator  Taft,  in  1940,  blandly  set  forth  the  same  policy  when  he 
explained  his  failure  to  enter  the  Maryland  primary  against  Dewey 
as  follows: 

There  are  thirteen  primary  states.  Mr.  Dewey  has  failed  to  file  in  eight  of 
them.  ...  I  presume  he  failed  to  do  so  because  he  found  that  the  Republican 
organization  in  those  states  was  opposed  to  him.  I  shall  stay  out  of  Maryland 
for  the  same  reason.  .  .  .66 

•'The  gist  of  this  was  that  his  differences  with  Taft  on  both  foreign  and 
domestic  policy  "represent  in  a  broad  sense  the  major  divergences  of  positions 
within  our  Republican  party,"  upon  which  even  the  Ohio  voters  should  have 
a  right  to  pass  judgment.  Statement  quoted  by  Warren  Moscow  in  N.  Y. 
Times,  Apr.  22,  1948,  p.  IS. 

"*See,  for  example,  K.  M.  Landis  II  in  Chicago  Sun-Times,  May  4, 1948,  p.  36. 

""Statement  quoted  in  Literary  Digest,  Apr.  9,  1921. 

"Quoted  by  Robert  C.  Albright  in  Washington  Post,  Apr.  19,  1940,  pp.  1, 11. 
"Unlike  Dewey  and  Vandenberg,  Taft  has  kept  out  of  the  presidential  pri- 
maries— outside  of  his  own  state  in  which  he  is  unopposed.  He  has  specialized 
on  proselyting  for  delegates  in  states  in  which  delegates  are  chosen  not  by  the 
people  directly  but  by  conventions  and  party  leaders."  Arthur  Sears  Henning 
in  Chicago  Tribune,  Apr.  IS,  1940,  p.  1. 
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Governor  Warren  was  careful  to  keep  his  candidacy  confined 
to  California  in  1948,  and,  in  fact,  every  candidate  picked  his 
ground  for  a  primary  contest  very  carefully.  Even  Stassen,  who 
seemed  to  be  ready  to  take  his  case  to  the  people  all  over  the 
nation,  actually  entered  his  name  in  Ohio  in  only  eleven  selected 
districts  (and  for  one  delegate  at  large)  in  those  industrial  areas 
where  he  was  expected  to  be  strong;  his  impressive  write-in  vote  in 
Pennsylvania  was  concentrated  in  a  very  small  section  of  the  state; 
Wisconsin  and  Nebraska  were  neighboring  states  into  which  his 
Minnesota  popularity  might  be  presumed  to  have  penetrated.  In 
only  one  state,  Nebraska,  were  all  the  important  candidates  entered 
in  1948,  and  there  only  because  they  could  be  entered  even  against 
their  will. 

This  failure  of  candidates  to  submit  their  names  to  the  voters 
except  in  the  states  where  they  feel  confident  of  victory,  makes 
impossible  any  accurate  estimate,  even  after  the  primaries,  of  their 
relative  strength  with  the  rank  and  file  of  the  party.  Measured 
by  the  actual  popular  vote  received,  Hiram  Johnson  stood  first 
with  the  Republicans  in  1920,  v/ith  900,000,  General  Wood  next 
with  725,000,  Governor  Lowden  third  with  375,000,  Mr.  Hoover 
fourth  with  350,000,  and  Mr.  Harding  last  with  150,000;  but 
Senator  Johnson  submitted  his  candidacy  in  only  twelve  of  the 
twenty  states  that  had  a  presidential  primary  in  1920,  General 
Wood  in  fourteen,  Governor  Lowden  in  six,  Mr.  Hoover  in  four, 
and  Mr.  Harding  in  two.  In  1948,  the  total  popular  vote  of  Mr. 
Stassen  was  probably  about  500,000  (in  seven  out  of  seventeen 
states),  that  of  Senator  Taft  about  450,000  (in  four  states),  that 
of  Governor  Dewey  about  400,000  (in  six  states).  General  Mac- 
Arthur  about  200,000  (in  four  states),  Senator  Vandenberg  about 
20,000  (in  three  states),  Governor  Warren  about  2000  (in  one 
state).  In  only  one  state  (Nebraska)  were  all  the  leading  candi- 
dates entered  at  all,  and  in  only  one  other  state  (Wisconsin)  were 
more  than  two  entered  in  a  formal  contest  for  popular  support.^'' 
As  a  leading  Republican  newspaper  stated: 

Thanks  to  the  whimsical  system  of  Presidential  primaries  in  this  country,  with 
its  wide  variations  from  state  to  state,  it  is  impossible  to  draw  any  very 
precise  conclusions  from  the  series  which  ended  in  Oregon  on  Friday. 68 

"The  above  figures  take  into  account  the  write-in  votes  received  in  Penn- 
sylvania and  New  Jersey,  and  are  based  on  the  newspaper  reports. 

"^N.  Y.  Herald  Tribune,  May  23,  1948.  Note  also  the  comment  in  the 
official  organ  of  the   Republican   National   Committee:      "The   final   decision 
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There  are  many  other  problems  in  respect  to  the  method  of 
presidential  selection  that  bear  upon  the  democratic  process  and 
deserve  analysis.  The  size  and  unwieldy  character  of  the  national 
conventions  (1,094  for  the  Republicans  and  1,234  for  the  Democrats 
in  1948,  both  to  be  still  larger  in  1952) ;  the  nature  of  the  national 
committees  and  the  extent  of  their  control  over  the  actual  nomi- 
nating procedures;  the  artifical  and  ludicrous  demonstrations  as 
an  appeal  for  or  a  showing  of  popular  support;  the  generally  un- 
dignified and  irresponsible  conduct  of  the  delegates — these  and 
other  matters  are  of  increasing  concern  to  the  student  of  popular 
government.  President  Wilson,  shortly  before  he  took  office  35 
years  ago,  wrote  that  "There  ought  never  to  be  another  presidential 
nominating  convention  .  .  .  The  nominations  should  be  made 
directly  by  the  people  at  the  polls."^*»  In  his  first  annual  message 
to  Congress,  in  December,  1913,  Wilson  formally  proposed  the 
establishment  of  a  national  presidential  primary  and  the  retention 
of  the  convention  only  for  declaring  the  results  of  the  primary 
and  formulating  the  party  platform.  Several  bills  were  introduced 
by  both  Republicans  and  Democrats  to  carry  out  the  President's 
proposal,  but  more  urgent  problems  came  up,  Wilson  did  not  press 
the  matter,  and  nothing  happened  at  that  time.  It  would  seem 
very  doubtful,  in  spite  of  the  Supreme  Court's  increasing  readiness 
to  recognize  the  reality  of  the  party  system  in  our  governmental 
processes,  that  Congress  would  have  the  power,  under  present 
constitutional  provisions,  to  set  up  such  a  national  primary.  The 
adoption  of  the  proposed  amendment  abolishing  the  electoral 
college  would  greatly  improve  the  opportunity  for  popular  and 
democratic  methods  in  the  election  of  the  President,  and  another 
amendment  permitting  or  providing  for  similar  popular  control  of 
the  nominating  process  would  seem  to  be  the  next  step. 

from  the  primary  results  really  don't  mean  a  thing  as  far  as  a  candidate's 
being  assured  the  nomination  because  (1)  all  five  avowed  candidates  [Dewey, 
MacArthur,  Stassen,  Taft,  Warren]  did  not  enter  all  of  the  primaries;  (2) 
no  one  candidate  can  really  get  a  majority  of  the  primary  delegates  because 
of  the  variation  in  each  state's  selection  of  delegates;  (3)  one  avowed  candi- 
date [presumably  Warren]  did  not  bother  to  campaign  outside  of  his  own 
state."    The  Republican,  June,  1948,  p.  17. 


"Letter  to  A.  Mitchell  Palmer,  Feb.  5,  1913,  reprinted  in  U.  S.  News  and 
World  Report,  July  9,  1948,  pp.  30-31. 


THE    PRESIDENT   AND    PARTY    POLITICS 

E.  Allen  Helms 
Ohio  State  University 

The  American  system  of  government  is  not  designed  to  promote 
a  smooth-working  party  system.  The  setting  is  not  the  best  type 
of  setting  when  viewed  from  the  standpoint  of  party  politics.  The 
framers  of  the  Constituton  obviously  did  not  foresee  the  party 
system  as  we  know  it  today.  Moreover,  in  so  far  as  they  did  fore- 
see it,  they  were  more  interested  in  placing  obstacles  in  its  path 
than  in  promoting  its  effectiveness.  The  principles  of  separation 
of  powers  and  checks  and  balances,  for  example,  were  designed,  as 
Madison  explained,  to  break  the  power  of  faction.  History  proves 
that  they  do  so.  More  than  twenty-seven  times  in  the  nation's 
history  the  opposition  party  to  the  President  has  controlled  one 
or  both  houses  of  Congress.  And  a  majority  of  the  Supreme  Court 
is  often  in  opposition  to  both  Congress  and  the  President  as 
indicated   by    the   frequent   declarations   of   unconstitutionality. 

It  is  true  that  the  party  system  has  probably  contributed 
something  toward  making  the  otherwise  workable  principle  of 
separation  of  powers  into  a  partially  workable  one.  The  fact 
remains  that  a  single  political  party  seldom  finds  itself  in  control 
of  all  three  branches  of  government  at  the  same  time.  Thus  party 
spokesmen  are  enabled  and  encouraged  to  make  promises  freely; 
they  are  provided  with  iron-clad  alibis  for  failure  to  carry  them 
into  action.  As  a  consequence,  job  politics  prevails  over  policies 
and  programs.  The  essential  point  to  victory  in  an  election  is 
control  over  personnel  and  patronage.  Policies  and  programs  are 
promoted  by  pressure  groups  operating  both  inside  and  outside  the 
government,  sometimes  partisan  but  more  often  bipartisan  or  non- 
partisan in  composition.  Party  platforms  merely  reflect  the  inter- 
play of  these  pressure  groups. 

The  federal  system,  with  its  emphasis  on  localism,  is  likewise 
an  obstacle  to  a  smooth-working  party  system.  We  speak  glibly 
of  our  two-party  system  in  the  United  States.  Actually,  we  do  not 
have  a  two-party  system.  The  labels  for  our  so-called  two  major 
parties  are  really  labels  for  groups  of  local  parties.  Our  national 
parties  are  federations  of  state  and  local  parties.  The  Republican 
party  in  Oregon  or  Wisconsin  may  differ  markedly  from  the  Re- 
publican  party   in    Illinois   or    Pennsylvania.     There   are   white- 

[  42  ] 
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supremacy  Democrats,  common-man  Democrats  and  many  other 
varieties.  Senator  Wayne  Morse  and  Congressman  Joe  Martin 
have  little  in  common.  Similarly,  Senator  McGrath  and  Congress- 
man Rankin  have  little  in  common.  Conservative  Democrats  have 
more  in  common  with  conservative  Republicans  than  with  liberal 
Democrats  and  vice  versa. 

Thus  it  is  unrealistic  to  speak  of  the  President  or  any  other 
prominent  figure  in  a  political  party  as  the  leader  of  that  party. 
It  is  more  appropriate  to  inquire  as  to  the  particular  branch  of 
the  federation  he  leads.  Even  Franklin  Delano  Roosevelt  in  1936, 
after  the  most  overwhelming  victory  in  the  presidential  election 
since  Monroe  and  with  overwhelming  majorities  in  both  houses  of 
Congress,  found  himself  facing  insurmountable  opposition  to  his 
Court  reorganization  plan  in  Congress  the  following  year.  More- 
over, the  opposition  was  led  by  Senator  Wheeler,  a  member  of  his 
own  political  party. 

The  electoral  college,  another  element  of  political  conservatism 
in  the  Constitution,  designated  by  the  framers  to  take  the  election 
of  the  President  out  of  the  hands  of  the  voters  and  throw  it  in 
most  instances  into  the  House  of  Representatives,  tends  to  hold 
these  federations  together.  Without  the  necessity  of  winning 
a  majority  in  the  electoral  college  they  would  in  all  probability 
disintegrate.  Party  leaders  may  engage  in  sharp  conflict  in  the 
periods  between  presidential  elections.  But  in  presidential  election 
years  regularity  and  harmony  are  maintained.  Prominent  political 
figures  who  "take  walks"  or  support  the  opposition  in  presidential 
campaigns  are  few  and  far  between.  Wide  publicity  was  given 
to  Al  Smith's  unwillingness  to  support  Roosevelt,  Senator  Ball's 
refusal  to  support  Dewey,  and  the  so-called  Dixiecrat  revolt  A 
against  Truman,  but  such  cases  receive  publicity  far  out  of 
proportion  to  the  numbers  of  people  involved.  The  electoral  ^ 
college  system  thus  creates  a  strange  paradox;  it  is  at  once  an 
obstacle  to  the  party  system  and  a  significant  factor  in  preserving 
the  two-party  aspects  of  the  system. 

The  amending  process  was  also  designated  to  place  a  break  on 
the  expression  of  a  majority  will.  As  a  consequence,  constitutional 
amendments  must  be  bi-partisan.  Political  parties  do  not  often 
have  a  two-thirds  majority  in  each  house  of  Congress  and  a  majority 
In  each  house  of  the  legislatures  of  three-fourths  of  the  states. 
With  the  possible  exception  of  the  Civil  War  amendments,  the 
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Thirteenth,  Fourteenth  and  Fifteenth,  the  amendments  thus  far  add- 
ed to  the  Constitution  have  been  bi-partisan.  Naturally,  partisanship 
may  become  involved.  And  the  President  who  is  neither  required 
to  sign  proposed  amendments  nor  authorized  to  veto  them,  may 
become  involved  as  illustrated  by  President  Wilson's  influence 
in  persuading  the  Tennessee  legislature  to  ratify  the  Nineteenth 
Amendment.  The  proposed  two-term  limitation  amendment  for  the 
Presidency  seemed  to  have  a  partisan  atmosphere  about  it  at  first 
in  that  it  seemed  to  be  a  Republican  attack  on  the  reelection  of 
Roosevelt  to  third  and  fourth  terms,  but  it,  too,  has  gradually 
assumed  a  bi-partisan  character. 

The  contrasts  between  the  American  and  the  parliamentary 
systems  thus  become  apparent.  As  Harold  Laski  has  so  clearly 
pointed  out  in  his  able  analysis  of  the  American  Presidency,  there 
are  striking  differences  between  the  positions  of  Prime  Minister 
and  President.  The  Presidency  is  an  American  office  which  operates 
in  the  American  system  of  government,  under  American  conditions 
and  with  American  traditions.^  It  bears  only  a  superficial 
resemblance  to  the  Prime  Ministry.  Normally,  the  Prime  Minister 
is  the  leader  of  his  political  party  before  he  becomes  Prime  Minister 
and  he  becomes  Prime  Minister  because  he  is  the  leader  of  his 
political  party.  The  American  President  is  rarely  the  leader  of 
his  party  before  he  becomes  President.  If  he  becomes  the  leader 
of  his  political  party  at  all,  he  becomes  such  only  ajter  his  election 
to  the  office. 

In  the  pre-convention  period  the  candidates  fall  into  a  variety 
of  categories.  Race-track  terminology  is  evident  in  the  labels. 
There  are  the  "favorites",  the  "favorite  sons",  the  "stalking 
horses",  the  "dark  horses",  etc.  The  "favorites"  are  those  who 
come  closest  to  meeting  the  criteria  commonly  listed  under  the 
general  heading  of  "qualities  of  availability."  Obviously  the  best 
candidate  from  the  standpoint  of  party  strategy  is  the  one  who 
will  please  the  largest  number  of  voters  and  offend  the  smallest 
number.  He  is  the  one  best  able  both  to  "hold  the  faithful"  and 
to  "win  the  doubtful." 

Particular  attention  must  be  given  to  the  "fifth  voter" — that 
twenty  per  cent  of  the  voting  population  which  is  sufficiently  inde- 


*Harold  J.  Laski,  Tht  American  Presidency  (New  York,  1940),  p.  7. 
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pendent  as  to  be  uncertain.  ^  Still  more  especially,  the  independent 
vote  in  the  "pivotal"  or  doubtful  territory  must  be  given  careful 
consideration.  As  a  consequence  of  the  electoral  college  system, 
presidential  elections  are  won  or  lost  by  victory  or  defeat  in  key 
states.  It  thus  becomes  easy  to  describe  the  perfect  candidate. 
He  is  one  who  has  demonstrated  vote-getting  ability  repeatedly 
in  large  doubtful  territory,  but  one  who  at  the  same  time  has 
avoided  qualities  that  would  be  offensive  to  the  faithful  elsewhere. 

Now  what  about  party  leaders  on  the  national  level  such  as 
Vice-Presidents,  Cabinet  members,  members  of  Congress,  etc.?  For 
one  reason  or  another  they  are  generally  regarded  as  "unavailable." 
Vice-Presidents  have  no  opportunity  to  demonstrate  vote-getting 
ability  in  their  own  right.  They  may  be  considered  as  having 
ridden  into  office  on  the  coat-tail  of  the  presidential  candidate, 
and  the  office  itself  provides  little  or  no  opportunity  for 
demonstration  of  capacities  for  statesmanship. 

Cabinet  positions  are  in  much  the  same  class.  In  contrast 
with  England  and  France  where  cabinet  positions  are  the  pinnacle 
of  success  in  party  politics,  they  are  held  in  rather  low  esteem 
in  this  country.  With  the  exception  of  the  Secretaryship  of  State 
and  possibly  one  or  two  others,  they  do  not  have  particularly 
high  prestige  standing.  Men  are  not  willing  to  give  up  positions 
in  Congress  or  state  governorships  for  cabinet  appointments. 
Under  the  parliamentary  system  cabinet  members  need  not  give  up 
their  parliamentary  status  and  they  are  chosen  largely  from  the 
parliamentary  group.  Some  of  them  will  be  regarded  at  any  given 
time  as  potential  Prime  Ministers. 

In  this  country  in  recent  years  Cabinet  positions  have  not 
been  looked  upon  as  stepping-stones  to  the  Presidency,  the  in- 
stance of  Herbert  Hoover  to  the  contrary  notwithstanding.  Men 
who  have  previously  been  candidates  may  be  included,  as  illustrated 
by  Hughes  and  Bryan.  Many  of  them,  however,  come  out  of  the 
unknown  and  disappear  again  into  the  unknown. 

Active  party  leadership  in  Congress  is  a  negative  quality. 
The  very  people  who  would  be  in  preparation  for  Prime  Minister- 
ships under  the  parliamentary  system  may,  under  the  presidential 

'Institute  of  Public  Opinion  figures  in  June,  1948,  indicated  that  the  per- 
centage of  independent  voters  had  risen  to  about  29  per  cent.  This  rise  was 
explained  in  part  by  the  fact  that  the  Wallace  supporters  called  themselves 
independents. 
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system,  become  unavailable.  Such  people,  if  tjiey  are  active  in 
Congress,  must  take  stands  on  national  issues — on  many  national 
issues.  They  may  make  friends  from  such  stands;  they  will  inevi- 
tably make  enemies.  They  thereby  acquire  labels  such  as  Taft's 
anti-labor  label  via  the  Taft-Hartley  Act,  or  Vandenberg's  inter- 
nationalism, or  Martin's  isolationism.  They  lose  increasingly  the 
quality  of  vagueness  which  would  make  it  possible  for  them  to 
straddle  national  issues  and  to  present  formulae  to  the  public 
which  are  capable  of  varied  interpretation.  Naturally,  men  who 
have  not  been  active  in  Congress  such  as  Senator  Harding  prior  to 
his  nomination  in  1920  may  not  be  at  so  great  disadvantage, 
particularly  if  this  negative  quality  of  membership  in  Congress  can 
be  countered  by  one  or  more  positive  qualities  of  availability 
such  as  Harding's  residence  in  the  pivotal  state  of  Ohio.  On  the 
whole,  however,  national  level  party  leaders  have  a  low  priority. 

State  party  leaders  are  preferred.  The  perfect  candidate  would 
be  a  happily  married  Protestant  who  has  been  successively  elected 
Governor  of  a  large  pivotal  state,  who  has  not  been  involved  in 
any  sex  or  other  scandals,  who  is  neither  too  rich  nor  too  poor, 
who  is  photogenic,  and  who  has  a  good  platform  and  radio  manner. 
It  is  not  easy  to  find  the  perfect  candidate,  perhaps,  but  the 
favorites  are  those  who  most  nearly  approximate  perfection. 

Public  opinion  polls  are  tending  to  modify  this  type  of  analysis 
somewhat.  The  scientific-sampling  technique  provides  a  new 
method  of  demonstrating  vote-getting  ability.  Willkie,  for  example, 
had  not  been  elected  to  any  public  office  prior  to  the  Republican 
convention  in  1940.  Nevertheless,  his  popularity,  stimulated  by  a 
liberal  expenditure  of  money  and  by  bang-wagon  psychology,  had 
been  demonstrated  by  public  opinion  polls  prior  to  the  opening 
of  the  convention.  As  demonstrations  of  candidate  popularity, 
public  opinion  polls  may  be  as  significant,  if  not  more  significant, 
in  the  future,  than  popular  votes. 

Unfortunately,  from  the  point  of  view  of  party  strategy  as 
well  as  from  the  point  of  view  of  democratic  government,  conven- 
tions do  not  always  nominate  the  people's  choice.  There  is  no 
assurance  of  strategic  wisdom  in  conventions  composed  as  they 
are  today.  Many  things  may  happen.  Favorites  may  destroy 
favorites  through  their  unwillingness  to  compromise.  Or  the  nomi- 
nation of  a  favorite  may  be  blocked  by  the  determined  opposition 
of  the  "field",  i.e.,  a  combination  of  delegates  pledged  to  "favorite 
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sons."  Or  again,  the  convention  may  nominate  a  "dark  horse" 
either  as  a  last  resort  or  in  the  interests  of  party  harmony.  Thus 
men  may  be  nominated  who  are  not  even  moderately  powerful  in 
state  party  leadership. 

Once  a  candidate  has  been  nominated  by  a  convention,  how- 
ever, he  begins  to  rise  to  the  national  leadership  of  his  party. 
In  the  interests  of  harmony  and  strategy  and  in  the  hope  of  a 
share  in  the  spoils  of  victory,  party  leaders  everywhere  climb  on 
the  band  wagon  and  rally  to  the  support  of  the  candidate.  In 
fact,  potential  patronage  at  this  stage  may  be  more  effective  in 
placing  a  man  in  a  position  of  leadership  than  real  patronage  at  a 
later  time.  There  are  no  disappointed  job  seekers  until  appoint- 
ments begin  to  be  made.  Candidates  have  learned  the  strategic 
significance  of  insisting  that  no  commitments  have  been  made. 
Dewey's  acceptance  speech  in  Philadelphia  in  1948  presents  an 
excellent  illustration  of  this  point.  Such  statements  are  not  only 
strategically  significant  within  the  party  organization  but  they 
are  popular  with  the  public  as  well.  Voters  generally  look  upon 
deals  and  bargains  as  sordid  business.  Nevertheless,  deals  are 
made  and  they  are  probably  an  essential  part  of  the  great  game  of 
politics.  As  the  frequently-quoted  Lincoln  remark  indicates,  the 
deals  are  not  always  made  by  the  candidate  himself.  He  may 
be  able  to  say  honestly  that  he  has  incurred  no  obligations.' 
In  all  probability  they  will  have  been  made  by  his  managers, 
however,  and  many  of  them  will  have  to  be  fulfilled  if  the  party 
is  victorious  in  November.  It  is  quite  possible  that,  in  their 
enthusiasm,  a  candidate's  managers  may  make  conflicting  promises, 
some  of  which  cannot  possibly  be  kept.  Some  people  may  be 
double-crossed  or  wounded  feelings  may  have  to  be  salved  by 
substitute  balm.  However  that  may  be,  deals  are  almost  inevitable 
in  sharply  contested  pre-convention  and  convention  campaigns. 

Uncertainty  about  these  promises  leads  to  wild  speculation 
about  future  plans.  Political  columnists,  newspaper  editors,  and 
radio  commentators  have  field  days  making  predictions  as  to 
possible  Cabinet  and  other  high  level  appointments.  Long  lists  of 
names  are  presented  to  the  public  from  which  such  selections  are 
sure  to  be  made.     The  candidates  refrain  from  comment  beyond 

'"They  have  gambled  me  all  around,"  said  Abraham  Lincoln  after  the 
Republican  convention  in  1860,  "bought  and  sold  me  a  hundred  times.  I 
cannot  begin  to  fill  the  pledges  made  in  my  name." 
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saying  they  have  been  too  busy  to  think  about  such  matters.  A 
candidate  of  the  party  in  power  seeking  reelection  must  try  to 
find  the  middle  ground  between  an  appeal  to  the  security  of 
those  now  in  office  and  hungry  office  seekers  outside.  The 
opposition  party  candidate  may  promise  a  big  house-cleaning.  This 
is  a  good  rallying  cry  for  the  party,  and  the  tax-conscious  voting 
public  will  respond  to  it  sympathetically  if  it  does  not  resemble 
too  closely  a  raid  on  the  career  service.  The  public  -  has  now 
come  to  regard  the  merit  principle  as  sound.  Confirmation  of 
this  is  found  in  the  fact  that  party  platforms  now  regularly  pledge 
protection  to  the  career  service. 

Political  parties  live  on  patronage  and  the  spoils  of  politics. 
Nevertheless,  a  newly  elected  President  would  not  be  wise  to 
raid  the  civil  service  too  extensively.  To  do  so  might  produce 
an  unfavorable  public  reaction.  Moreover,  it  would  be  poor  poli- 
tical strategy.  A  politically-wise  President  will  conserve  his 
patronage  and  distribute  it  discreetly. 

During  his  first  few  months  in  office  a  new  President  is  in 
a  relatively  favorable  position.  Critics,  both  inside  and  outside 
of  Congress,  are  somewhat  restrained.  There  is  a  tendency  to  wait 
and  see — to  give  him  a  chance.  Then  too,  there  does  not  yet 
exist  that  accumulation  of  errors  which  inevitably  comes  with  time. 

Prior  to  his  inauguration  the  President-elect  will  have  reached 
decisions  on  his  cabinet  appointments  and  these  appointees  will 
go  into  office  with  him.  There  are  possibilities  here  for 
strengthening  his  hold  on  the  party.  In  addition  to  the  deals  made 
in  his  behalf,  strong  rival  contenders  in  the  convention  may  have 
to  be  recognized  even  if  no  deals  were  made  with  them.  Hughes 
was  given  the  State  Department  by  Harding  and  Bryan  the  same 
Department  by  Wilson.  The  loyal  followers  of  such  persons  will 
demand  that  kind  of  recognition.  Failure  to  accord  it  may  produce 
later  difficulties.  Franklin  D.  Roosevelt's  refusal  in  1932  to  pro- 
vide a  Cabinet  post  for  Al  Smith  is  a  case  in  point.  Smith's  "walk" 
in  1936  may  have  been  motivated  in  part  by  peeve. 

Geographical  considerations  must  also  be  kept  in  mind.  The 
President  must  not  appoint  too  many  or  too  few  from  his  own 
state  nor  may  he  choose  them  too  heavily  from  one  section  of  the 
country.  Specialized  qualifications  for  some  Cabinet  posts  may 
also  restrict  the  President's  freedom  of  choice.  Organized  labor 
will  want  a  union  member  for  the  Secretaryship  of  Labor.  The 
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farmers  seem  to  believe  that  the  Secretary  of  Agriculture  should  be 
a  "dirt  farmer"  or  someone  not  too  far  removed  from  agriculture. 
The  Secretary  of  Commerce  should  have  had  some  prior  contact 
with  business  and  the  Secretary  of  the  Treasurer  some  experience 
in  finance.  The  Post  Office  Department  often  goes  to  the  cam- 
paign manager. 

Not  all  Cabinet  appointments  conform  to  these  criteria.  The 
Roosevelt  and  Truman  Cabinets  stand  in  sharp  contrast  to  one 
another  in  these  respects.  The  Roosevelt  Cabinets,  although  strate- 
gically sound  in  some  respects,  were  quite  unorthodox.  Truman 
quickly  returned  to  the  more  orthodox  or  traditional  type  of 
appointment.  Seven  of  Roosevelt's  original  Cabinet  members  were 
from  the  Atlantic  seaboard;  three  were  from  New  York  alone 
(Farley,  Perkins  and  Morgenthau).  Three  were  from  Tennessee, 
Virginia  and  North  Carolina  in  the  Solid  South  (Hull,  Swanson 
and  Roper),  One  (Cummings)  was  from  Connecticut.  This  left 
only  three  posts  for  the  rest  of  the  country.  These  went  to  Ickes 
of  Illinois,  Wallace  of  Iowa  and  Dern  of  Utah.  The  neglect  of 
the  Pacific  coast  was  commented  on  by  candidate  Dewey  in  the 
1944  and    1948  campaigns. 

The  appointment  of  his  campaign  manager,  Jim  Farley,  to  the 
Postmaster-Generalship  was  in  the  proper  political  tradition. 
Homer  Cummings  was  approved  as  an  effective  party  leader.  The 
selection  of  Hull,  Swanson  and  Roper  from  the  Solid  South  seemed 
unnecessary,  however,  since  that  area  could  be  depended  upon 
to  stay  with  the  Democratic  party.  The  doubtful  regularity  of 
some  of  his  Cabinet  personnel  came  in  for  some  critical  comment. 
Frances  Perkins  had  no  standing  as  a  party  worker.  Her 
appointment  thus  not  only  irritated  the  politicans  but  aroused  the 
ire  of  organized  labor  as  well.  Henry  Morgenthau  was  neither 
a  financier  nor  a  politician  and  stood  in  striking  contrast  to  Andrew 
Mellon,  who  had  been  Republican  boss  of  western  Pennsylvania. 
Neither  Henry  Wallace  nor  Harold  Ickes  was  an  organization  man. 
In  fact,  Ickes  was  not  only  not  a  politician  but  he  had  an  intense 
dislike  of  politicians.  Moreover,  in  1912  he  was  a  Bull  Moose 
Republican.  In  1940  Roosevelt  appointed  two  prominent  Repub- 
licans, Stimson  and  Knox,  to  the  War  and  Navy  Departments 
respectively.  This  brought  on  some  sharp  criticism  from  the 
leadership  of  both  parties  but  especially  from  the  Republican  side, 
and  some  of  the  Republican  spokesmen  demanded  that  Stimson 
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and  Knox,  notwithstanding  their  long  records  of  service  to  the 
party,  be  read  out  of  the  Republican  party. 

After  Roosevelt's  death,  the  resignations  of  Perkins,  Morgen- 
thau,  Ickes,  Stimpson,  Stettinius,  and  Wallace,  and  the  death  of 
Knox,  paved  the  way  for  a  return  to  a  more  orthodox  distribution 
of  Cabinet  appointments.  Lewis  Swellenbach,  a  former  Senator 
from  Washington  and  federal  judge,  became  Secretary  of  Labor. 
John  W.  Snyder,  a  St.  Louis  banker  became  Secretary  of  the 
Treasury.  The  Department  of  the  Interior  went  to  J.  A.  Krug, 
the  War  Department  to  Robert  Patterson,  the  Navy  Department 
to  James  Forrestal,  and  the  Commerce  Department  to  Avril 
Harriman.  The  State  Department  went  first  to  James  Byrnes  and 
then  to  General  George  C.  Marshall.  Robert  Hannegan,  Chair- 
man of  the  Democratic  National  Committee,  was  retained  as 
Postmaster  General  until  his  resignation  in  1947.  Although  the 
press  and  the  public  seemed  to  approve  these  appointments,  one 
press  gallery  vnt  is  said  to  have  characterized  them  as  "government 
by  crony."* 

Notwithstanding  the  high  calibre  of  some  of  these  people, 
there  are  few  if  any  potential  Presidents  among  them.  While  a 
President  may  surround  himself  with  a  few  personal  friends, 
he  is  on  the  whole  in  something  of  a  straight-jacket  when  it  comes 
to  filling  these  positions.  The  low  prestige  standing  of  Cabinet 
posts  makes  it  difficult  if  not  impossible  for  him  to  persuade 
members  of  the  Senate  or  state  governors  to  resign  their  offices 
to  accept  such  assignments.  An  illustration  of  this  occurred  in 
the  summer  of  1948  when  Judge  Swellenbach,  the  Secretary  of 
Labor,  died.  With  probable  defeat  in  November,  President  Truman 
was  reportedly  unable  to  find  anyone  of  high  calibre  either  in 
public  service  or  private  employment  who  would  be  willing  to  give 
up  his  existing  connection  for  a  Cabinet  post  that  might  end  in  a 
few  months.  Fortunately,  the  President  was  able  to  persuade 
ex-Governor  Tobin  of  Massachusetts  to  accept  the  post.  This 
was  regarded  as  sound  strategy.  Tobin  was  a  popular  political 
figure  in  the  pivotal  state  of  Massachusetts.  Moreover,  he  was 
opposed  to  the  Taft-Hartley  Act  and  could  appeal  to  organized 
labor  on  that  basis. 

The    President    may    bring   his    campaign    manager    into    the 

*Peter  H.  Odegard  and  E.  Allen  Helms,  American  Politics  (2d  ed.,  New  York, 
1947),  pp.  132-143. 
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Cabinet  as  Postmaster  General  where  he  will  be  close  at  hand  for 
advice  and  guidance  on  patronage  and  other  political  matters.  But 
even  his  campaign  manager  may  desire  and  be  able  to  demand 
something  better.  Mark  Hanna,  McKinley's  exceptionally  com- 
petent campaign  manager,  asked  for  a  seat  in  the  Senate  and  a 
place  was  made  for  him  in  that  body.  Ed  Flynn,  who  assisted 
Jim  Farley  in  the  management  of  Roosevelt's  campaign,  also 
wanted  a  seat  in  the  Senate.  Plans  were  actually  developed, 
according  to  Flynn,^  to  make  this  possible.  Senator  Copeland  was 
to  be  asked  to  resign  to  accept  appointment  as  ambassador  to 
Germany.  Governor  Lehman  was  then  to  appoint  Flynn  to  fill 
the  vacancy  in  the  Senate.  Lehman  agreed  on  the  condition  that 
Al  Smith  would  say  that  he  did  not  want  the  appointment.  This 
Al  Smith  refused  to  do  and  the  plan  collapsed. 

It  might  be  argued  that  a  President  would  be  using  bad  poli- 
tical judgment  in  placing  top-level  party  leaders  in  his  Cabinet 
since  they  or  some  of  them  might  overshadow  him.  Presidents-elect 
and  Presidents,  being  human,  are  doubtless  not  unaware  of  this 
possibility.  Logic  and  common  sense  would  suggest,  however,  that 
the  argument  has  no  validity.  A  strong  Cabinet  would  surely  make 
a  President  appear  stronger  rather  than  weaker.  Moreover,  there 
would  surely  seem  to  be  less  risk  of  scandals  through  inefficient 
administration.  If  any  of  the  Cabinet  members  should  have  presi- 
dential aspirations,  so  much  the  better.  Assuredly,  they  would 
be  strategically  better  Cabinet  members  and  department  heads  as 
a  result.  No  such  aspiring  presidential  candidate  would  try  to 
maneuver  a  duly-elected  President  of  his  own  party  out  of  office 
until  the  latter  had  served  his  traditional  two  terms.  A  former 
Vice-President  who  had  been  elevated  to  the  Presidency  by  the 
death  of  his  predecessor  might  be  an  exception  to  this  rule. 
Coolidge,  for  example,  is  said  to  have  been  somewhat  jealous  of 
the  public  praise  which  Herbert  Hoover  acquired  as  his  Secretary 
of  Commerce.  Truman's  troubles  in  this  respect  came  from  Henry 
Wallace.  There  is  nothing  to  indicate,  however,  that  Wallace  had 
any  intention  of  running  for  President  until  he  was  asked  to  resign 
from  the  Cabinet. 

The  Wallace  episode  illustrates  another  striking  contrast  be- 
tween the  presidential  and  parliamentary  systems.  Collective 
cabinet   responsibility,   an   outstanding   characteristic   of   the   par- 

"See  Edward  Flynn,  Yoiire  the  Boss  (New  York,  1947). 
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liamentary  system,  is  not  insisted  upon  under  the  presidential 
system.  Secretary  of  Commerce  Wallace  was  allowed  to  deliver  an 
address,  previously  approved  by  President  Truman,  in  Madison 
Square  Garden  in  sharp  criticism  of  the  foreign  policy  of  the 
United  States.  The  matter  might  have  rested  there  if  Secretary  of 
State  Byrnes  had  not  become  peeved  and  had  not  demanded  that 
the  President  either  accept  his  own  resignation  or  demand  the 
resignation  of  Wallace.  The  President  chose  to  retain  Byrnes  and 
asked  for  the  resignation  of  Wallace.  Thus  collective  Cabinet  re- 
sponsibility was  established.  It  was  established,  however,  only 
because  Byrnes  insisted  on  it  and  not  because  it  was  a  traditional 
principle  of  Cabinet  government  in  this  country.  Several  months 
later  the  Secretary  for  Air  was  allowed  to  go  before  a  committee  of 
Congress  and  recommend  a  larger  air  force  than  the  President  had 
recommended  and  nothing  was  done  about  it.  Moreover,  a  Cabinet 
member  who  is  criticized  for  corruption  or  inefficiency  may  be 
dropped  by  the  President  with  some  assurance  that  the  public 
will  praise  him  for  this  bit  of  house-cleaning;  or,  safe  in  office  until 
the  end  of  his  fixed  tenure,  he  can  rely  on  the  voters  to  forget 
the  episode  by  the  time  the  next  election  rolls  around.  Neither 
Coolidge  nor  Hoover  was  President  at  the  time  of  the  Teapot  Dome 
oil  scandals.  Nevertheless,  both  of  them  were  attending  Cabinet 
meetings  regularly  at  the  time  and  the  conclusion  might  be  drawn 
either  that  they  must  have  known  what  was  happening  or  that  they 
were  very  stupid  not  to  know.  And  yet  there  is  no  conclusive 
proof  that  either  of  them  suffered  politically  since  both  of  them 
were  later  elected  to  the  Presidency  by  overwhelming  margins. 

In  one  other  respect  the  President  is  in  a  favorable  position 
in  respect  to  Cabinet  posts.  Although  Cabinet  appointments  are 
subject  to  senatorial  approval,  the  Senate  does  not,  as  a  matter 
of  practice,  create  any  serious  difficulties.  In  a  few  instances 
the  Senate  has  refused  to  confirm  the  President's  nominations. 
On  the  whole,  however,  the  Senate  adheres  to  the  tradition  that 
these  people  are  the  President's  official  family  and  that  he  should 
be  permitted  to  have  unrestricted  freedom  of  action  in  selecting 
them. 

The  Senate  maintains  somewhat  the  same  tradition  in  respect 
to  appointments  to  judgeships.  Whatever  the  reasons  may  be,  the 
President's  nominations  to  judicial  posts  are  usually  confirmed. 
It  is  true  that  a  few  big  battles  have  been  fought  over  some  of 
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these  nominations  in  recent  decades.  The  most  noteworthy  are 
those  of  Brandeis,  Hughes,  Parker,  and  Black.  These  were  not 
partisan  conflicts,  however,  but  conflicts  over  the  "major  premises" 
of  the  men  in  question.  Brandeis  was  regarded  by  his  opponents 
as  too  liberal  and  too  pro-labor;  Hughes  by  his  opponents  as  too 
pro-big-business;  Parker  by  the  National  Association  for  the 
Advancement  of  Colored  People  and  by  labor  groups  as  anti- 
Negro  and  anti-labor;  while  Black  was  denounced  for  alleged 
membership  in  the  Ku  Klux  Klan.  In  Black's  case  the  charge 
of  Klanism  was  largely  a  smoke-screen  to  cover  up  the  fact  that 
his  opponents  really  thought  he  was  too  liberal.  Notwithstanding 
sharp  struggles  in  each  case,  all  of  the  appointments  were  con- 
firmed except  that  of  Judge  Parker. 

Judgeships  are  life-time  appointments  and  are  held  in  high 
esteem.  Thus  vacancies  in  these  positions  are  rich  plums.  The 
President,  in  filling  them,  is  not  unmindful  of  party  politics. 
Most  of  his  appointments  are  made  from  his  own  political  party. 
Nevertheless,  he  is  often  more  concerned  with  interest  loyalties, 
i.e.,  with  social  and  economic  attitudes,  than  with  party  loyalties, 
particularly  in  filling  vacancies  on  the  Supreme  Court.  The  clashes 
which  we  hear  so  much  about  on  the  Supreme  Court  are  not  partisan 
clashes  but  interest  and  attitude  conflicts.  These  attitude  conflicts 
stand  out  so  sharply  that  it  is  inevitable  that  the  President  take 
them  into  consideration  as  vacancies  occur.  These  ''major  pre- 
mises" in  men's  minds  may  be  unexpressed  at  the  time  of  the 
appointment  and  the  President  may  guess  wrong.  Holmes  was 
more  liberal  than  Theodore  Roosevelt  thought  him  to  be  and 
McReynolds  was  more  reactionary  than  Wilson  thought  him  to  be. 

Political  considerations  may  be  present  even  when  a  President 
appoints  a  member  of  the  opposition  party  to  a  judgeship.  He 
thereby  gets  credit  for  broadmindedness  and  yet  indirect  partisan 
benefits  may  be  derived.  President  Truman  appointed  a  Republi- 
can, Senator  Harold  Burton,  to  the  Supreme  Court.  In  doing  so 
he  removed  a  Republican  from  the  Senate  and  provided  the 
Democratic  Governor  of  Ohio  with  an  opportunity  to  appoint  a 
Democrat  to  take  his  place.  His  own  party  was  thus  made  stronger 
by  one  vote  in  the  Senate  and  Burton,  a  moderate  liberal,  was 
regarded  both  inside  and '  outside  the  Senate  as  a  good  addition 
to  the  Court. 

Life   tenure   limits   turnover    in    federal    judgeships   and    thus 
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restxicts  the  patronage  possibilities  in  this  area.  President 
Roosevelt,  in  his  Court  reform  plan  in  1937,  tried  to  increase 
the  President's  control  over  the  Supreme  Court  by  providing  for 
the  appointment  of  one  additional  justice  up  to  a  maximum  of 
fifteen  for  each  member  of  the  Court  over  seventy  years  of  age. 
Congress,  after  a  bitter  fight  during  which  the  President  was 
charged  with  trying  to  pack  the  Court  and  with  attempting  to 
destroy  its  independence,  rejected  the  proposal  but  judges  may 
retire  on  full  salary  after  ten  years  service.  Since  judges  are 
showing  an  increasing  tendency  to  accept  this  retirement  arrange- 
ment, turnover  is  being  speeded  up  somewhat. 

In  the  President's  relationship  to  Congress,  patronage  is  a 
persuasive  weapon.  Reluctant  and  disgruntled  Congressmen, 
hounded  by  office-seekers,  may  be  brought  into  line  in  support  of 
presidential  policies  by  a  discreet  use  of  the  weapon.  Liaison 
officers  may  operate  between  the  White  House  and  Capitol  Hill 
to  good  advantage  to  the  President,  The  President's  patronage 
powers  are  not  without  limitations,  however,  and  it  is  easy  to 
exaggerate  the  possibilities.  There  are  both  legal  and  practical 
limitations  on  both  removals  and  appointments.  About  ninety- 
two  per  cent  of  the  civilian  personnel  is  under  the  merit  system 
and  covered  by  civil  service  regulations.  These  regulations  pro- 
hibit removals  for  political  reasons  and  permit  them  only  for  such 
causes  as  may  be  considered  to  be  ''for  the  good  of  the  service." 
This  is  more  a  moral  than  a  legal  limitation.  Actually  the 
President  can  make  removals  without  fear  of  anything  more  than 
a  civil  service  commission  investigation  and  report.  Federal 
civil  servants,  in  contrast  with  some  state  civil  servants  and 
many  local  civil  servants,  cannot  demand  reinstatement  by  civil 
service  commission  order  or  Court  order.  Even  so,  with  the  spot- 
light of  publicity  turned  on  such  removals,  the  President  is  natur- 
ally reluctant  to  pay  the  price  of  public  criticism  on  the  charge 
of  raiding  the  civil  service.  Moreover,  raids  of  this  type  create 
uncertainty  and  fear  and  increase  the  ever-present  difficulty  of 
securing  well-qualified  personnel  for  the  government  service. 

A  newly-elected  President,  succeeding  a  member  of  the  opposi- 
tion party,  may  pretend  to  have  a  deep  interest  in  economy  and 
demand  the  elimination  of  presumably  unnecessary  bureaucrats 
and  may  claim  that  pay-rolls  are  padded  with  unessential  per- 
sonnel.    Then,  after  some  lapse  of  time,  new  positions  may  be 
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created  quietly  with  new  personnel.  Most  government  agencies 
have  their  pressure-group  supporters  both  inside  and  outside 
Congress,  however,  and  action  of  this  kind  must  be  taken  cautiously. 

Congress  has  tried  at  various  times  to  place  legal  limitations 
on  the  removal  power  of  the  President,  Some  uncertainty  has 
existed  as  to  how  far  Congress  can  go  in  this  direction  since  the 
Constitution  neither  specifically  confers  removal  power  on  the 
President  nor  withholds  it  from  him.  In  the  bill  to  create  the 
Department  of  Foreign  Affairs  in  1789  Congress  undertook  to 
require  the  President  to  secure  the  consent  of  the  Senate  for  the 
removal  of  the  Secretary  of  that  Department.  This  provision  was 
defeated  in  the  Senate  by  the  casting  vote  of  John  Adams,  the 
Vice-President.  The  issue  arose  again  in  the  post-Civil  War 
period  during  the  struggle  for  domination  of  the  Presidency 
between  President  Andrew  Johnson  and  Congress.  In  1867  Con- 
gress passed  an  act  fixing  the  tenure  of  office  of  Cabinet  members 
and  prohibiting  their  removal  without  the  consent  of  the  Senate. 
This  law  was  repealed  in  1869  but  in  1876  another  Tenure  of  Office 
Act  was  passed  which  gave  the  first,  second,  and  third-class  post- 
masters four-year  terms  and  provided  that  the  President  must 
seek  the  consent  of  the  Senate  for  their  removal  as  well  as  their 
appointment.  The  constitutionality  of  this  law  was  not  challenged 
until  1920  when  President  Wilson  removed  Frank  S.  Myers  from 
the  postmastership  of  Portland,  Oregon,  before  his  four-year  term 
had  expired.  Myers  died  later  but  the  administratrix  of  his  estate 
brought  suit  for  his  salary  from  the  time  of  his  dismissal  until  his 
death  alleging  that  he  had  been  illegally  dismissed.  The  United 
States  Supreme  Court,  in  an  opinion  prepared  by  Chief  Justice 
Taft,  held  the  statute  unconstitutional.  The  President  would  not 
be  able  to  discharge  the  duties  of  his  office  in  seeing  that  the  laws 
were  faithfully  executed,  the  Court  said,  if  his  power  of  removal 
was  abridged.^ 

At  first  the  Myers  decision  seemed  to  settle  the  question. 
But  in  1935  the  Court  backed  down  somewhat  and  held  that  Con- 
gress could  create  so-called  "independent"  boards  and  commissions, 
the  members  of  which  might  be  appointed  for  fixed  terms  and  be 
protected  against  removal  by  the  President  if  the  removal  was 
simply  a  result  of  a  difference  of  opinion  between  the  President 
and  the  member  in  question  on  matters  of  public  policy.     The 

"Myers  v.  United  States,  272  U.  S.  52  (1926). 
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question  arose  in  1933  when  President  Roosevelt  asked  for  the 
resignation  of  William  E.  Humphrey,  the  chairman  of  the  Federal 
Trade  Commission. 

The  statute  creating  the  Federal  Trade  Commission  authorized 
the  President  to  remove  commissioners  for  "inefficiency,  neglect 
of  duty,  or  malfeasance  in  office."  However,  President  Roosevelt 
gave  no  other  reasons  for  demanding  Humphrey's  resignation  than 
differences  of  opinion  on  policy  and  belief  that  the  work  of  the 
Commission  would  be  better  handled  by  personnel  of  his  own 
choosing. 

Under  the  Constitution  the  executive  power  is  vested  in  a 
President.  Thus  the  essential  constitutional  question  presented 
by  the  Humphrey  case  was  whether  the  creation  by  Congress  of 
such  independent  boards  or  commissions  as  this  one  could  be 
regarded  as  an  encroachment  on  the  executive  powers  of  the  Presi- 
dent. The  Court  said  that  it  was  not  an  encroachment  on  the 
executive  power.'''  The  reasoning  of  the  Court  is  somewhat  diffi- 
cult to  follow  but  it  placed  considerable  emphasis  on  the  alleged 
fact  that  such  "independent"  agencies  were  designed  to  perform 
"quasi-legislative"  or  "quasi- judicial"  powers.  The  following  ex- 
cerpts from  its  opinion  summarizes  its  explanation: 

The  Federal  Trade  Commission  is  an  administrative  body  created  by 
Congress  to  carry  into  effect  legislative  policies  embodied  in  the  statute  in 
accordance  with  the  legislative  standard  therein  prescribed,  and  to  perform 
other  specified  duties  as  a  legislative  or  as  a  judicial  aid.  Such  a  body  can- 
not in  any  proper  sense  be  characterized  as  an  arm  or  an  eye  of  the  executive. 
Its  duties  are  performed  without  executive  leave  and,  in  the  contemplation  of 
the  statute,  must  be  free  from  executive  control.  ...  To  the  extent  that  it 
exercises  any  executive  function,  as  distinguished  from  executive  power  in  the 
constitutional  sense,  it  does  so  in  the  discharge  and  effectuation  of  its  quasi- 
legislative  or  quasi-judicial  powers,  or  as  an  agency  of  the  legislative  or  judicial 
departments  of  the  government     .  .  . 

The  President's  power  of  appointment  is  also  subject  to  both 
practical  and  legal  limitations.  Those  who  are  under  the  merit 
system  must  meet  the  standards  set  by  the  Civil  Service  Commis- 
sion. The  "rule  of  three,"  under  which  an  appointment  is  made 
from  one  of  the  three  highest  of  those  who  are  eligible,  offers 
some  opportunity  for  manipulation  in  behalf  of  party  patronage. 
Since  this  rule  also  paves  the  way  for  the  expression  of  race, 
religious  and  other  forms  of  prejudice,  it  is  likely  to  be  superseded 

"'Humphrey's  Executor  {Rathbun)  v.  United  States,  295  U.  S.  602   (193S). 
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sooner  or  later  by  the  "rule  of  one"  under  which  the  highest 
person  on  the  eligible  list  is  appointed.  Greater  confidence  in 
the  evaluation  techniques  of  the  Civil  Service  Commission  will 
help  bring  this  about.  While  such  a  charge  is  probably  desirable, 
it  should  be  noted  that  most  of  the  gossip  about  manipulation  of 
the  "rule  of  three"  is  exaggerated.  The  possibilities  for  mani- 
pulation are  not  great. 

Congress  has  further  limited  the  President's  powers  of  appoint- 
ment by  classifying  almost  twenty  thousand  positions  as  "superior" 
offices  within  the  meaning  of  the  Constitution,  thereby  making 
them  subject  to  senatorial  confirmation.  Appointments  to  the 
diplomatic  and  consular  service  and  to  the  Supreme  Court 
must  be  so  confirmed.  The  Constitution  requires  it.  For  all 
except  a  few  hundred  positions,  however,  the  classification  is 
unnecessary.  They  might  better  be  allocated  to  the  President 
alone  or  to  heads  of  departments. 

This  is  rich  patronage  since  many  of  these  offices  are  key 
positions  with  good  salaries.  But  the  President  loses  much  of 
it  to  members  of  the  Senate  through  application  of  the  unwritten, 
but  none-the-less  iron-clad,  rule  of  senatorial  courtesy.  Under 
this  rule  the  President  is  obligated  to  consult  the  member  or 
members  of  the  Senate  of  his  own  party,  if  any,  from  each  state 
for  appointments  to  positions  located  in  those  states.  If  he  fails 
to  do  so  the  Senate  will  refuse  to  confirm  the  appointment.  As 
a  consequence,  these  nominations  are  really  made  by  Senators. 
Thus  valuable  patronage  is  lost  to  the  President.  This  is  a  triple 
loss.  He  is  unable  to  use  this  patronage  for  trading  purposes 
or  to  strengthen  the  party  organization;  he  cannot  assure  himself 
that  well-qualified  people  are  appointed;  and  he  cannot  escape 
blame  if  scandals  arise.  There  is  even  a  fourth  loss;  he  must 
exercise  great  caution  in  removing  such  appointees  lest  he  make 
an  enemy  of  the  Senator  who  made  the  appointment. 

In  the  interval  between  sessions  of  Congress,  the  President 
may  make  recess  appointments  which  hold  until  the  end  of  the 
next  session  of  the  Senate.  If  the  Senate,  at  this  next  session, 
refuses  to  confirm  the  appointment,  the  President  may  give  the 
same  person  another  recess  appointment.  In  a  few  instances 
Presidents  have  defied  the  Senate  by  keeping  appointees  in  office 
over  long  periods  of  time  in  spite  of  senatorial  refusal  to  confirm 
the  appointment.     Congress  has  undertaken  to  make  this  practice 
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difficult  by  providing  by  law  that  no  recess  appointee  may  draw 
the  salary  of  the  office  after  the  first  recess  appointment. 

Naturally,  a  President  will  encounter  more  difficulty  in  getting 
his  nominations  confirmed  if  the  Senate  is  controlled  by  the 
opposition  than  he  will  encounter  if  his  own  party  is  in  power 
there.  If  the  opposition  is  hopeful  of  getting  the  Presidency 
at  the  next  election  it  will  be  especially  negative.  President 
Truman  had  considerable  trouble  in  1948.  The  Republican 
leadership  in  the  Senate  seemed  determined  to  save  as  much 
patronage  as  possible  for  what  they  felt  would  be  a  Republican 
administration  in   1949. 

Congress  also  tried  on  one  occasion  to  control  the  President's 
power  by  providing  that  no  part  of  the  money  appropriated  in 
a  given  appropriation  act  should  be  paid  to  certain  named  people. 
Three  men,  noted  for  their  liberalism  in  politics,  were  thus  listed. 
President  Roosevelt  denounced  the  action  as  unconstitutional  en- 
croachment on  the  powers  of  the  President  and  Secretary  of  the 
Interior  Ickes  appointed  one  of  the  three  to  office. 

Notwithstanding  these  limitations  on  the  President's  power 
of  appointment,  he  still  has  a  vast  amount  of  valuable  patronage 
at  his  disposal  and  the  disposal  of  his  department  heads.  Hundreds 
of  thousands  of  positions  are  in  his  and  their  hands.  This  patron- 
age is  a  valuable  weapon  not  only  in  his  dealings  with  Congress  but 
in  strengthening  and  solidifying  state  and  local  party  organization 
as  well.  Intraparty  strife  may  thus  be  eliminated  and  the 
foundation  stones  laid  for  a  stronger  national  organization.  It 
was  announced  in  The  New  York  Times  and  The  Herald  Tribune 
in  the  summer  of  1948  that,  while  the  national  Democratic  party 
organization  was  taking  no  part  in  the  fight  between  Mayor 
O'Dwyer  and  Tammany  Hall,  President  Truman  would  withhold 
federal  patronage  from  the  Hall  until  it  complied  with  the  Mayor's 
demands  for  a  reorganization. 

Patronage  is  a  tremendously  important  tool  in  party  politics. 
The  fact  must  not  be  forgotten  that  it  is  also  always  a  risk  and 
sometimes  a  serious  liability.  The  number  of  office-seekers  may 
exceed  the  number  of  offices-to-be-filled.  For  every  one  person 
appointed  there  may  be  others  bitterly  disappointed.  Even  the 
person  who  received  the  appointment  may  be  disgruntled.  He 
may  have  been  aiming  for  something  higher  and  be  insulted  because 
he   did   not   get    it.     Presidents   and   political   parties   pay    stiff 
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prices  at  times  for  the  rewards  which  they  reap  from  patronage 
and  spoils. 

One  primary  objective  in  the  distribution  of  patronage  is 
to  get  the  time,  energy,  and  financial  resources  of  those  who 
are  on  the  receiving  end.  On  the  national  level,  the  Hatch  Clean 
Politics  Acts  have  done  serious  damage  to  these  possibilities. 
With  the  exception  of  a  few  top-level  policy-making  officers,  the 
Hatch  Acts  forbid  government  employees  who  are  paid  in  whole  or 
in  part  out  of  federal  funds  from  participating  in  politics.  They 
may  not  serve  on  party  committees  or  engage  in  active  campaign 
work.  Moreover,  federal  officers  and  employees  are  prohibited 
from  soliciting  campaign  contributions  from  other  federal  officers 
and  employees,  and  no  one  is  permitted  to  solicit  or  receive 
campaign  funds  on  federal  property.  Penalties  are  provided  for 
violations.  Admittedly  the  legislation  is  vague,  evasion  easy,  and 
enforcement  is  difficult.  Even  so,  it  virtually  destroys  some  of 
the  most  valuable  assets  of  the  patronage  system. 

The  setting  in  which  a  President  is  compelled  to  deal  with 
Congress  is  more  important  than  patronage.  A  President  who  is 
dealing  with  a  Congress  in  which  his  own  political  party  has  an 
overwhelming  majority  in  both  houses  is  far  better  off  than  one 
who  is  compelled  to  deal  with  an  opposition  or  even  one  where 
his  own  political  party  has  only  a  small  margin  of  control.  Most 
legislation  is  bipartisan.  The  roll  calls  in  Congress  indicate 
(hat  economic  and  geographical  considerations  out-weigh  party  con- 
siderations. Intraparty  struggles  are  even  sharper  sometimes 
than  inter-party  conflict.  Nevertheless,  partisan  considerations 
are  there  and  they  will  have  a  great  influence  on  the  techniques 
which  a  President  may  use  in  his  relationship  with  Congress. 

Congress  is  not  held  in  high  esteem  by  the  public.  Hence  a 
President  can  usually  produce  a  favorable  public  response  if  he 
criticizes  Congress  in  press  conferences  or  in  White  House  chats 
or  in  swings-around-the-country.  It  would  be  an  admission  of 
weakness,  however,  and  a  self-destructive  undertaking  for  a  Presi- 
dent to  criticize  a  Congress  in  which  his  own  party  is  in  power. 

Similarly,  congressional  investigating  committees,  dominated 
by  members  of  the  President's  own  party,  may  be  expected  to  be 
somewhat  more  S3mipathetic  than  committees  controlled  by  the 
opposition.  There  is  no  guarantee  that  this  will  be  the  case,  how- 
ever, as  illustrated  by  the  Dies  committee  on  Un-American  activities 
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in  the  Roosevelt  period.  Although  a  fellow-Democrat,  Congress- 
man Dies  seemed  determined  to  discredit  New  Dealers.  It 
would  be  difficult  to  defend  the  proposition  that  this  committee 
was  any  less  political  than  the  Thomas  committee,  even  though  the 
latter,  dominated  by  Republicans,  seemed  determined,  in  the  midst 
of  the  presidential  campaign  in  the  summer  of  1948,  to  discredit 
the  Truman  administration.  The  inevitable  jealousy  of  con- 
gressional leaders  of  the  executive  branch  set  the  stage  for  this 
approach. 

Perhaps  the  greatest  handicap  to  the  President  in  his  relation- 
ship to  Congress  is  the  seniority  rule.  This  rule,  simply  stated, 
is  an  automatic  or  mechanical  device  for  the  selection  of  committee 
chairmen.  By  application  of  the  rule  of  seniority,  the  chairman- 
ship of  each  standing  committee  goes  automatically  to  the  member 
of  the  majority  party  with  the  longest  period  of  service  on  that 
particular  committee.  Minor  deviations  will  occur  of  course. 
A  member  may  be  compelled  to  forego  one  committee  chairman- 
ship to  accept  another,  or  he  may  be  persuaded  because  of  age 
or  illness  to  decline  a  chairmanship.  On  the  whole,  however, 
committee  chairmanships  are  such  coveted  plums  that  men  will 
demand  them  when  their  turns  come  regardless  of  senility,  ill 
health,  or  other  handicaps. 

As  ex-Congressman  Jerry  Voorhis  has  pointed  out,  those  Con- 
gressmen who  get  good  committee  assignments  early  in  their 
service  in  Congress  have  an  advantage  over  the  others.  Voorhis 
was  first  elected  to  the  Seventy-fifth  Congress  and  asked  at  that 
time  to  be  assigned  to  the  Committee  on  Agriculture.  However, 
it  was  not  until  the  Seventy-eighth  Congress  that  he  was  able  to 
get  this  committee  assignment.  By  that  time  he  was  outranked 
on  the  committee  by  three  other  members  who  had  had  from  two 
to  four  years  less  congressional  service  than  he  had  had.  Those 
committeemen  who  had  been  elected  to  Congress  at  the  same  time 
he  was  elected  so  far  outranked  him  as  to  be  "almost  out  of  sight.''^ 

Committee  assignments  in  the  House  depend  in  the  main  on 
the  extent  of  the  power  and  the  influence  of  the  state  delegations. 
A  new  member  from  an  influential  state  delegation  is  more  likely 
to  get  good  committee  assignments  than  one  who  does  not  belong 
to  such  a  delegation.  The  power  of  a  state  delegation  depends 
in  turn  on  the  voting  habits  of  its  constituents.    A  solid  one-party 

*H.  J.  Voorhis,  Confessions  of  a  Congressman  (New  York,  1947),  p.  72. 


1949]  The  President  and  Party  Politics  61 

delegation  whose  members  are  reelected  for  term  after  term  and 
which  represents  a  single  economic  or  social  philosophy  is  more 
powerful  than  one  that  is  mixed  politically  with  a  frequent  turn- 
over in  membership  and  with  some  members  from  rural  areas  and 
others  from  urban  districts.  Moreover,  power  begets  power.  A 
delegation,  once  it  has  acquired  control  of  important  positions, 
can  perpetuate  its  position  by  getting  good  assignments  for  its 
new  members.  On  the  other  hand,  the  very  states  or  parts  of 
states  where  the  most  intense  and  vigorous  campaign  battles  are 
carried  on  are  the  ones  having  the  least  to  gain  from  the  outcome.^ 
In  short,  then,  the  seniority  rule  in  essence  means  the  domina- 
tion of  Congress  by  those  members  who  come  from  politically 
safe  areas.  Not  only  are  committee  chairmen  from  this  group; 
the  Speaker  of  the  House,  the  President  pro  tempore  of  the 
Senate,  the  floor  leaders,  the  Ways  and  Means  Committees,  the 
Rules  Committees,  the  policy  committees,  etc.,  all  will  be  in  the 
hands  of  this  group.  When  the  Democrats  are  in  power.  Southern- 
ers are  in  control.  When  the  Republicans  are  in  the  majority,  the 
leadership  is  in  the  hands  of  those  Republicans  who  come  from 
such  rockribbed  Republican  areas  as  upstate  New  York,  Michigan, 
New  England,  Iowa,  and  Kansas.^**  Thus  a  President,  aware  of  a 
nation-wide  public  opinion  and  particularly  aware  of  the  attitudes 
of  the  independent  voters  in  the  doubtful  states,  may  be  compelled 
to  try  to  work  with  a  congressional  leadership  which  is  largely 
unsympathetic  to  his  policies.  Roosevelt  was  often  compelled  to 
deal  with  such  antagonistic  leadership  in  Congress.  It  was 
evident  in  1948  that  if  Dewey  was  elected  he  would  be  compelled 
to  depend  for  cooperative  support  upon  such  men  as  Martin,  Taft, 
Taber,  Knutson,  etc. — men  who  had  considerable  experience  in 
Congress  and  who  would  be  reluctant  to  yield  leadership  to  the 
President.  Coming  as  they  do  from  safe  territory,  such  men, 
moreover,  have  a  vested  political  interest  in  negativism.  This  was 
tragically  illustrated  during  the  short  special  session  in  the  summer 
of  1948.  Undoubtedly  many  members  of  Congress,  Republicans 
as  well  as  Democrats,  hesitated  to  go  home  and  tell  their  con- 
stitutents  that  Congress  had  done  nothing  about  high  prices, 
housing,  and  civil  rights.  The  leadership,  however,  preferred  a 
do-nothing    position. 

"Ibid.,  p.  69. 
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Unfortunately,  the  Legislative  Reorganization  Act  of  1946  did 
nothing  about  the  seniority  rule.  The  chief  difficulty  seemed 
to  be  to  devise  satisfactory  substitutes.  But  until  alternatives 
are  approved,  there  is  little  likelihood  of  improvement,  *^feviously, 
much  depends  on  personalities  and  on  the  conditions  of  the  period. 
The  personality  of  the  President  and  the  personalities  of  the 
congressional  leaders  will  affect  the  relationship,  A  President 
who  is  tactful  in  dealing  with  Congress  will  be  more  effective  than 
one  who  does  not  understand  Congress.  A  President  who  can 
catch  the  imagination  of  the  public  may  be  able  to  build  fires 
under  Congress.  White  House  chats,  press  conferences,  messages 
on  the  state  of  the  union,  and  public  addresses  may  all  be  used 
to  good  advantage  in  this  connection.  Moreover,  in  times  of 
crises  (wars  and  depressions)  Congress  itself  seems  somewhat  less 
reluctant  to  accept  presidential  leadership  than  in  periods  of 
peace  and  prosperity.    A  pessimist  might  find  some  hope  in  this! 

Xtie  President  may  use  his  pardoning  power  to  some  political 
advantage.  Harding's  pardon  of  Eugene  Debs  was  popular  with 
liberals.  Truman's  pardon  of  Mayor  Curley  of  Boston  was  doubt- 
less popular  with  Irish  Catholics,  On  the  national  level  the 
President's  power  of  pardon  is  practically  unlimited.  He  may 
pardon  before  or  after  conviction  and  conditionally  or  uncondition- 
ally. His  pardoning  power  is  limited  to  federal  offenses,  however, 
and  he  may  be  politically  embarrassed  at  times  by  the  necessity  for 
refusing  to  intervene  in  behalf  of  state  and  local  offenders. 

In  foreign  policy,  presidential  leadership  is  an  established 
tradition  as  illustrated  by  the  Monroe  Doctrine,  the  Truman 
Doctrine,  the  Marshall  Plan,  etc.  Unlike  other  chief  executives, 
however,  the  President's  treaty  recommendations  may  be  blocked 
by  one-third  of  the  Senators.  Too,  his  foreign  policy  may  be 
stifled  by  an  economy-minded  or  isolationist-minded  congressional 
leadership.  While  it  is  true  that  the  Senate  and  Congress  as  a 
whole  have  generally  accepted  presidential  guidance  in  this  area, 
the  President,  nevertheless,  has  been  handicapped  by  the  lack  of 
a  strong  tradition  of  a  bi-partisan  or  non-partisan  foreign  policy. 
The  State  Department  has  been  trying  to  establish  a  trend  in  that 
direction  in  recent  years  by  maintaining  close  contacts  with  con- 
gressional leaders.  Even  so,  the  temptation  to  create  issues  out 
of  foreign  policies  as  well  as  domestic  policies  is  very  strong, 
particularly  in  campaign  periods.     Dewey,   for  example,   in  ad- 
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dressing  an  audience  of  Italian- Americans  in  August,  1948,  was 
unable  to  resist  the  temptation  to  bring  the  ultimate  disposition 
of  the  former  Italian  colonies  into  the  presidential  campaign  despite 
the  fact  that  the  Defense  Department  and  the  State  Department 
did  not  believe  that  it  was  in  the  national  interest  to  have  the 
question  raised  at  that  time. 

Three  fundainental  questions  run  through  any  discussion  of 
the  President  and  party  politics.  Do  we  want  party  responsibility? 
If  we  want  it,  is  there  any  practical  possibility  of  getting  it? 
If  we  want  it  and  can  get  it,  should  leadership  be  placed  in 
Congress  or  in  the  President?  Certainly  we  do  not  have  a  strong 
tradition  of  party  responsibility  in  this  country.  The  structure 
of  our  government  has  stood  in  the  way  of  its  development. 
Consequently,  the  voters  have  become  increasingly  skeptical  about 
the  value  of  the  party  system.  They  fail  to  realize  that  political 
parties  are  an  essential  characteristic  of  democratic  government 
and  that  the  public  would  benefit  greatly  from  party  responsi- 
bility.ii  It  would  place  public  welfare  above  politics  and  national 
interest  above  special  interest. 

But  how  can  party  responsibility  be  accomplished?  Should 
it  be  via  minor  modifications  in  mechanisms  such  as  the  formation 
of  policy  committees  and  the  elimination  of  the  seniority  rule? 
Or  should  more  far-reaching  reforms  be  undertaken?  A  legislative 
cabinet  might  be  created.  The  off-year  elections  might  be  abol- 
ished. Since  discontented  opposition  party  voters  tend  to  turn 
out  better  in  off  years  and  thereby  to  increase  the  opposition 
party's  voting  strength  in  Congress  sometimes  to  the  point  of 
control  of  one  or  both  houses,  these  off-year  elections  are  nuisances 
and  probably  should  be  eliminated  by  constitutional  amendment. 
The  two  branches  could  also  be  brought  into  closer  harmony  by 
an  amendment  or  even  a  tradition  which  would  require  the  Presi- 
dent to  resign  if  Congress  comes  under  the  control  of  the  opposition 
party.  The  opposition  would  then  be  compelled  to  fill  the 
vacancy. 

Congressional  domination  over  the  Presidency  might  also  be 
accomplished  at  least  in  part  by  giving  the  members  of  Congress 
more  power  in  presidential  nominations.  Something  in  the  nature 
of  joint  congressional  caucuses  of  the  two  liouses  of   Congress 

**E.  E,  Schattschneider,  The  Struggle  for  Party  Government  (College  Park, 
Md.,  1948). 
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could  be  substituted  for  the  existing  delegate  convention  system 
of  nominating  candidates  for  the  Presidency  and  Vice-Presidency. 

In  general  these  proposals  are  based  on  the  assumption  that 
leadership  and  control  should  rest  with  Congress.  It  is  assumed 
that  the  two  branches  should  be  brought  into  a  more  harmonious 
relationship  by  making  Congress  dominant.  There  is  little  likeli- 
hood that  such  proposals  could  be  made  popular  or  that  they 
would  give  the  public  what  it  wants.  The  tradition  of  the  separa- 
tion of  powers  is  strong  and  congressional  jealousy  of  the  executive 
branch  is  an  inevitable  consequence.  The  members  of  Congress 
are  generally  more  interested  in  Presidents  whom  they  can 
manage  than  in  strong  Presidents.  Moreover,  Congress  is  not 
held  in  high  esteem.  The  public  looks  to  the  President  for  leader- 
ship and  regards  him  as  more  representative  of  the  general  interest. 
Congress,  it  believes,  is  more  representative  of  special  interests. 
As  the  problems  of  government  become  more  complex,  the  public 
tends  to  demand  stronger  chief  executives.  Hence  reforms  in  the 
processes  of  nominating  and  electing  the  President  are  more  likely 
to  produce  popular  response.  More  extensive  and  more  genuine 
use  of  direct  primaries  in  the  selection  of  delegates  would  help. 
More  seriousness  in  the  nominating  conventions  themselves  and 
fewer  deals  in  smoke-filled  rooms  would  be  popular.  Elimination 
or  at  least  modification  of  the  electoral  college  system  would  at 
least  place  the  election  process  in  a  safer  position.  The  election 
of  a  minority  President  would  not  go  down  as  well  with  the  public 
today  as  it  has  in  the  past.  Elevation  of  the  Vice-President  to 
a  more  important  place  in  the  government  is  a  badly  needed  reform. 
Anything  that  would  raise  that  office  to  a  higher  level  of  public 
esteem  would  result  in  a  higher  level  of  candidate  for  the  office. 

These  objectives  of  securing  the  nomination  and  election  to 
the  Presidency  and  Vice-Presidency  of  men  of  greater  public  esteem 
and  greater  stature  may  be  accentuated  by  more  extensive  use  of 
scientific  public  opinion  polls  and  more  wide-spread  radio  and 
television  coverage  of  campaigns,  conventions,  and  other  political 
activities.  Men  with  experience  in  politics,  men  with  ability 
and  with  qualities  of  leadership  as  candidates  and  in  the  White 
House  can  get  results  in  party  leadership,  in  leadership  in  Congress, 
and  in  leadership  of  the  public  where  dull  and  incompetent  men 
will  fail.    The  greatest  hope  at  present  lies  in  that  direction. 


THE   PRESIDENT   AND    CONGRESS 

Wilfred  E.  Binkley 
Ohio  Northern  University 

Mustered  out  after  four  years  of  service  in  the  Union  army 
Captain  Oliver  Wendell  Holmes  was  back  home  in  Boston.  Pres- 
ently he  went  out  to  call  on  his  old  philosopher  friend  at  Concord. 
Emerson's  conversation  flowed  on  smoothly  as  he  aired  his 
transcendental  abstractions  of  life  and  death,  conscience  and  duty. 
The  veteran  of  many  a  bitterly  contested  battle  left  convinced  that 
Emerson  was  out  of  touch  with  reality.  Battle  experience  had 
made  Captain  Holmes  a  stark  realist  who  would  henceforth  trans- 
late life  in  terms  of  struggle.  In  1872  Lord  Justice  Brett,  under 
the  Criminal  Law  Amendment  of  1871,  sentenced  the  London 
gas-stokers'  leaders  to  prison  for  a  year  for  merely  preparing  to 
strike.^  Thereupon  the  act  was  condemned  as  class  legislation, 
which  criticism  induced  Holmes  to  expound  his  theory  of  legislation 
in  a  brief  but  illuminating  article  published  in  the  American  Law 
Review  of  which  he  was  now  editor. 

The  more  powerful  interests  must  be  more  or  less  reflected  in  legislation.  .  .  . 
The  objection  to  class  legislation  is  not  that  it  favors  a  class,  but  either  that  it 
faDs  to  benefit  the  legislators,  or  that  it  is  dangerous  to  them  because  a 
competing  class  has  gained  in  power,  or  that  it  transcends  the  limits  of  self- 
preference  which  are  imposed  by  sympathy.  .  .  .  But  it  is  no  sufficient  con- 
demnation of  legislation  that  it  favors  one  class  at  the  expense  of  another;  for 
much  or  all  legislation  does  that;  and  none  the  less  when  the  bona  fide  object 
is  the  greatest  good  of  the  greatest  number.  ...  If  the  welfare  of  the  living 
majority  is  paramount,  it  can  only  be  on  the  ground  that  the  majority  have 
the  power  in  their  hands.  The  fact  is  that  legislation  in  this  country,  as  well 
as  elsewhere,  is  empirical.  It  is  necessarily  made  a  means  by  which  a  body, 
having  the  power,  put  burdens  which  are  disagreeable  to  them  on  the  shoulders 
of  somebody  else.^ 

When  Holmes  in  the  same  article  wrote  that  "whatever  body 
(legislature)  may  possess  the  supreme  power  for  the  moment  is 
certain  to  have  interests  inconsistent  with  others  which  have 
competed  unsuccessfully,"  it  sounds  like  a  comment  on  American 
labor's  serious  set-back  in  the  congressional  elections  of  1946.  His 
observation  on  British  labor  legislation  of  the   1870's  that  "the 

*See  G.  D.  H.  Cole  and  Raymond  Postgate,  The  British  Common  People, 
1746-1938  (New  York,  1939),  pp.  353-4. 

■"The  Gas-Stokers'  Strike,"  American  Law  Review,  Vol.  7,  pp.  S83-4  (1873). 
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more  powerful  interests  must  be  more  or  less  reflected  in  legisla- 
tion" would  be  just  as  applicable  to  the  Taft-Hartley  Act  three 
quarters  of  a  century  later.  When  the  Farm  Bloc  induced 
Congress  to  establish  a  permanent  policy  of  parity  prices  by 
which  citizens,  first  as  taxpayers,  support  the  price  of  farm  pro- 
ducts by  keeping  them  off  the  market  even  if  the  government  must 
destroy  valuable  food  supplies  in  order  that  these  citizens,  in  the 
second  place,  as  consumers,  may  be  compelled  to  pay  higher 
prices — there  can  be  no  doubt  that  legislation  is  "necessarily  made 
a  means  by  which  a  body  having  the  power  puts  burdens  dis- 
agreeable to  them  on  the  shoulders  of  somebody  else." 

Such  then  is  how  the  Congress  functions  in  the  stage  to  which 
civilization  has  thus  far  advanced.  Of  course,  the  social  structure 
of  the  United  States  is  fundamental  in  the  dynamics  of  congres- 
sional law  making  and  the  constantly  shifting  strength  of  the 
competing  interests  results  in  ever  changing  points  of  equilibrium 
among  them  and  consequently  different  kinds  of  legislation.  One 
of  our  concerns  here  and  now  is  the  question  as  to  how  accurately 
the  Congress,  through  its  structure  and  habits,  registers  these 
balances  of  the  competing  forces  of  American  society.  Herein  we 
may  find  fundamental  causes  of  the  recurring  contests  between 
President  and  Congress. 

The  persistent  usage  requiring  a  Representative  in  Congress 
to  be  a  resident  of  the  district  that  elects  him  makes  him  extra- 
ordinarily obsequious  to  his  constituents.  The  reason  is  that  the 
American  member  of  Congress  when  defeated  cannot,  like  the 
English  member  of  Parliament,  seek  election  in  another  district. 
When  there  is  a  near  balance  of  parties  in  an  American  congressional 
district  the  Representative's  function  tends  to  become  quasi-judical 
as  he  weighs  the  claims  of  competing  interests.  Thus  he  must 
seek  to  discover  points  of  equilibrium  when  confronted  with  con- 
troversial issues  on  pending  legislation.^  This  signifies  that  the 
Congressman's  legislative  function  is  the  translation  of  public 
opinion  into  public  policy  but  as  John  Dickinson  observes: 

The  only  opinion,  the  only  wUl,  which  exists  is  the  opinion,  the  will,  of 
special  groups.  .  .  .  The  task  of  government  and  hence  of  democracy  as  a 
form  of  government,  is  not  to  express  an  imaginary  popular  will,  but  to  effect 

•See  Harvey  Walker,  "Who  Makes  the  Laws,"  State  Government,  Vol.  12 
(1939). 
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adjustments  among  the  various  special  wills  and  purposes  which  at  any  given 
time  are  pressing  for  realization.^ 

The  Congressman's  calculation  as  to  the  point  of  equilibrium  or 
the  balance  of  forces  in  his  district  constitutes  his  bid  for  reelec- 
tion which  is  an  essential  feature  of  the  representative  process 
as  established  by  American  usage.  But  there  are  435  Represen- 
tatives and  96  Senators,  each  presumably  engrossed  with  his  own 
problem  of  satisfying  the  dominant  interests  of  his  constituency 
while  it  remains  for  the  President  to  seek  for  common  denominators 
of  national  policy  in  the  jig-saw  puzzle  of  these  531  constituencies. 

The  problem  of  the  President  in  dealing  with  Congress  is 
complicated  by  the  fact  that  the  House  of  Representatives  is 
so  constituted  that  rural  population  not  only  has  more  than  its 
proportionate  share  of  Representatives  in  Congress  but  also  be- 
cause, as  a  consequence  of  the  use  of  seniority  in  determining 
committee  chairmen,  the  rural  Representatives  almost  monopolize 
the  chairmanship  of  the  House  committees.  Thus  urban  constitu- 
encies not  only  fail  to  get  their  proper  number  of  Congressmen 
but  those  they  do  elect  largely  fail  to  attain  the  positions  of  power 
in  the  organization  of  the  House  that  control  important  legislation. 
The  House  of  Representatives  was  established  originally  on  the 
plan  that  representation  should  be  approximately  proportionate  to 
population.  The  failure  to  maintain  that  principle  is  due  to  the 
delay  of  state  legislatures  in  remapping  congressional  districts 
after  a  decennial  reapportionment  of  Congressmen  among  the  states. 
In  many  populous  states  the  rural  population,  though  a  minority, 
can  dominate  the  state  legislature  and  thereby  maintain  an  anti- 
quated distribution  of  Congressmen.  For  example,  Ohio  was  last 
redistricted  for  representation  in  Congress  on  the  basis  of  the 
census  of  1910,  since  which  date  population  has  concentrated 
intensively  in  a  few  urban  counties.  This  leaves  two-thirds  of 
Ohio's  congressional  districts  with  less  than  the  national  average 
of  population  per  Representative  and  these  sparsely  settled  districts 
are  of  course  predominantly  rural  districts. 

If  urban  population  suffers  from  the  mapping  of  their  vast 
population  in  fewer  than  their  fair  share  of  congressional  districts, 
even  far  more  is  it  penalized  by  the  rule  of  seniority  in  determining 
the   leadership    in    the    House    of    Representatives.      The    sover- 

*"Democratic  Realities  and  Democratic  Dogma,"  American  Political  Science 
Review,  Vol.  24,  p.  291  (1930). 
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eignty  in  the  House  of  Representatives  is  concentrated  em- 
phatically in  the  Speaker,  the  Rules  Committee,  the  minority 
floor  leader,  and  the  chairmen  of  important  standing  committees. 
Long  continuous  service  in  Congress  is  an  absolute  prerequisite 
for  occupancy  of  these  places  of  power.  Obviously  this  all  signifies 
that  these  masters  of  the  House  represent  the  "safe"  or  practically 
one-party  districts  which  are  by  no  means  confined  to  the  Demo- 
cratic party  and  ''the  solid  South."  An  examination  of  the  occupants 
'of  the  top  76  positions  of  the  Republican  organization  in  the 
Eightieth  Congress  reveals  an  average  previous  tenure  of  14^ 
years.  Such  a  tenure  spans  the  entire  epoch  of  the  New  Deal 
despite  its  near  total  eclipse  of  Republican  power.  Moreover  these 
76  Republican  Congressmen,  with  rare  exceptions,  represent 
agrarian  districts.  Their  constituencies  are  intensely  property 
and  production  conscious  and  consequently  provide  ready  allies 
of  business,  industrial  management  and  finance.  The  election  of 
1946  brought  new  Republicans  to  Congress  from  urban-industrial 
districts  but  their  lack  of  seniority  relegated  them  to  unimportant 
committees.  Indeed  urban  districts  manifest  a  less  stable  party 
tendency,  change  Congressmen  more  frequently,  and  thus  fail  to 
attain  commanding  positions  of  power  in  Congress.  As  a  conse- 
quence whenever  the  President  urges  upon  Congress  controversial 
measures  in  behalf  of  the  urban  masses  such,  for  example,  as  rent 
or  price  control  or  housing  legislation,  he  plays  the  game  with 
Congress  against  heavily  loaded  dice.* 

Though  based  on  French  experience  the  observations  of  Emile 
Giraud  are  just  as  pertinent  to  the  United  States  when  he  con- 
cluded that  the  legislature  must  be  directed  by  the  executive,  the 
organ  with  "unity  of  thought,"  "capacity  to  acquire  a  view  of  the 
whole,"  and  "possessing,  by  virtue  of  its  participation  in  adminis- 
trative and  diplomatic  activities,  adequate  information."  "A  feeble 
executive  means  a  feeble  state,  one  which  fulfills  badly  its  function 
of  protecting  the  individual  against  political,  economic,  and,  social 
forces  which,  without  the  state,  tend  to  swallow  him  up."^  The 
principle  is  easily  stated  but  just  how  the  executive  is  to  "direct" 

"For  the  data  on  Republican  Congressmen  in  the  Eightieth  Congress  and 
freshmen  Republicans  I  am  indebted  to  Mr,  Dwaine  Marvick,  a  graduate 
student  of  Columbia  University,  who  has  constructed  several  tables  revealing, 
among  other  things,  the  generalizations  above. 

•Quoted  by  E.  S.  Corwin,  The  President:  Office  and  Powers  (New  York, 
1940),  p.  428. 
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the  legislature  or  how  the  two  great  organs  of  government  are  to  be 
integrated  for  the  smooth  and  efficient  functioning  of  government 
is^  a  problem  not  yet  solved  by  any  nation — not  even  by  Britain. 

The  evidence  is  conclusive  that  the  fathers  of  the  Constitution 
were  far  less  fanatical  devotees  of  the  dogma  of  separated  powers 
than  their  great  grandchildren.  The  framers  did  not  specifically 
prescribe  the  separation  of  powers  but  merely  implied  it.  The 
Courts  have  been  compelled  to  resort  to  none  too  certain  principles 
of  jurisprudence  in  giving  their  judgments  as  to  whether  one  or 
another  branch  of  the  government  may  "constitutionally"  exercise 
a  disputed  power.  Certainly  the  framers  did  not  forbid  the  heads 
of  the  executive  departments  appearing  in  or  even  having  permanent 
seats  in  the  houses,  although  the  Constitution  does  forbid  their 
being  members.  The  records  of  the  first  several  Congresses  provide 
incontrovertible  evidence  of  the  framers'  assumption  that  the 
department  heads  would  provide  the  initiative  in  legislation.  At  any 
rate  eighteen  delegates  of  the  Constitutional  Convention  later  sat 
unprotesting  in  the  First  Congress  as  one  outstanding  legislative 
problem  after  another  was  referred  for  study  and  report  to  the 
heads  of  executive  departments.  Congress  had  Secretary  of  the 
Treasury  Alexander  Hamilton,  in  his  assumed  role  of  the  "prime 
minister,"  prepare  and  send  to  the  House  of  Representatives  the 
famous  Reports  on  which  were  based  the  monumental  statutes  of 
the  Hamiltonian  program.  Evidently  these  framers  who  sat  in 
Congress  thought  it  not  improper  that  Hamilton  use,  as  he  did,  his 
personal  influence  to  persuade  Congress  to  support  these  measures. 
So  smoothly  did  this  legislative-executive  arrangement  work  that, 
to  the  Federalists,  who  were  by  and  large  the  framers  of  the  Con- 
stitution and  who  put  it  in  operation,  the  relation  of  Congress  to 
the  executive  must  have  seemed  to  have  been  properly,  firmly,  and 
finally  established. 

For  better  or  for  worse  the  Federalist  adjustment  proved  to  be 
transient.  It  was  indeed  but  the  first  of  many  different  adjust- 
ments of  Congress  to  the  executive  that  have  come  about  as  a 
consequence  of  the  play  of  the  forces  of  American  society  upon  the 
national  government.  It  can  be  set  down  as  a  fundamental  princi- 
ple that  whether  Congress  or  the  executive  is  dominant  in  the 
government  depends  upon  which  of  the  two,  in  a  given  period,  is 
the  more  adequate  medium  of  governmental  control  for  the  domin- 
ant interests  of  the  nation.    The  Federalist  group  combination  had 


( 
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been  so  harrassed  by  the  "omnipotent"  agrarians  who  dominated 
state  legislatures  that  they  had  vested  strong  executive  powers  in 
the  Presidency  and  then  fortified  those  by  the  usage  of  executive 
initiative  in  legislation.  Their  opponents,  the  Anti-JFederalists  who 
had  at  first  opposed  the  ratification  of  the  Constitution,  were  infuri- 
ated by  the  Hamiltonian  policies,  rallied  under  Jefferson,  captured 
the  federal  government  and  turned  the  Federalists  out  in  1801. 
These  Jeffersonians  had  found  the  state  legislatures  satisfactory 
organs  for  their  purposes  and  they  consequently  made  the  national 
legislature  their  peculiar  organ  by  terminating  its  dependence  upon 
executive  departments.  They  established  instead  a  system  of  con- 
gressional committes  to  take  the  place  of  the  executive  depart- 
ments in  shaping  legislation,  thereby  setting  a  pattern  that  persists 
to  this  day.  Under  the  Jeffersonians  the  Presidency  gradually 
declined  to  an  organ  of  relative  insignificance  in  the  federal  govern- 
ment. 

,^  It  was  the  awakening  of  the  American  masses  in  the  1820's, 
their  revolt  against  what  they  considered  the  failure  of  a  government 
dominated  by  Congress  to  satisfy  their  needs,  and  their  consequent 
turning  with  passionate  devotion  to  a  party  messiah  in  Jackson 
that  ended  the  hegemony  of  Congress.  Jackson  proclaimed  himself 
a  "tribune  of  the  people"  and,  through  the  veto  power,  made  the 
Presidency  practically  a  third  branch  of  the  legislature.  A  new 
dominant  interest,  that  of  the  "common  man,"  had  found  the 
Presidency  to  be  the  most  convenient  organ  for  achieving  its  desires 
and  it  has  ever  since  turned  to  the  Presidency  for  redress  of  griev- 
ances whenever  stirred  by  a  sense  of  crisis.  Thus  Jackson,  Lincoln 
and  the  two  Roosevelts  have  been  pre-eminently  "tribunes  of  the 
people"  and  have  brought  to  bear  upon  Congress  the  pressures  of 
public  opinion  crystallized  by  presidential  leadership. 

When  "the  people"  captured  the  Presidency  under  Jackson  and 
made  the  office  peculiarly  their  own  it  brought  an  about  face  in 
the  old  group  combination  that  had  once  been  the  Federalist  party 
but  which  now  constituted  the  Whig  party.  The  President  as  a 
popular  leader — demogague  was  the  favorite  Whig  epithet — was 
considered  a  potential  dictator  who  ought  consequently  to  be  held 
rigorously  subordinate  to  Congress.  The  present  Republican  party 
inherited  the  Whig  attitude  toward  the  Presidenc)^  For  more 
than  a  century  now  Congress  has  been  the  chief  reliance  of  the 
industrial-finance-transportation  complex  of  interests.     Their  con- 
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ception  of  the  proper  relation  of  President  to  Congress  was  only 
too  frankly  expressed  when,  in  the  midst  of  the  presidential  cam- 
paign of  1864,  the  majority  leaders  of  the  two  houses  of  Congress 
of  Lincoln's  own  party  in  the  notorious  Wade-DaTris  Manifesto 
declared  that  "the  authority  of  Congress  is  paramount"  and  in- 
formed their  own  presidential  candidate  that  ''if  he  wishes  our 
support  he  must  confine  himself  to  his  executive  duties — to  obey 
and  to  execute,  not  to  make  laws."  It  is  significant  that  Theodore 
Roosevelt,  the  only  other  Republican  President  notable  for  vigorous 
executive  leadership  had  no  happier  time  than  Lincoln  in  dealing 
with  the  high  command  of  his  party.  The  Republican  party  con- 
sists of  a  group  combination  historically  intolerant  of  executivci 
leadership.  It  is  scarcely  improper  to  designate  the  Republican  as^ 
a  congressional  party.  The  late  Senator  John  Sherman  knew 
thoroughly  the  genius  of  his  Republican  party  when  he  advised 
President-elect  Benjamin  Harrison:  "The  President  should  have  no 
policy  distinct  from  that  of  his  party  and  that  is  better  represented 
in  Congress  than  in  the  Executive.""'' 

The  Republican  dogma  of  congressional  supremacy  over  the 
executive  is  almost  certain  to  decline  in  practice,  however  much  it 
may  be  proclaimed  in  theory.  It  was  indeed  a  Republican  President 
Theodore  Roosevelt  who  gave  the  first  marked  impetus  in  this 
century  to  the  practice  of  the  legislative  leadership  of  the  President. 
"A  good  executive  under  present  conditions  of  American  life,"  he 
wrote  in  his  Autobiography,  "must  take  an  active  interest  in  getting 
the  right  kind  of  legislation  in  addition  to  performing  his  executive 
duties  with  an  eye  single  to  the  public  welfare."  As  a  practical 
politician  with  previous  legislative  experience  Theodore  Roosevelt 
in  the  presidential  office  hit  upon  the  expedient  of  occasionally 
inviting  the  master  of  the  House  of  Representatives,  Speaker 
Joseph  G.  Cannon,  to  the  White  House  where  the  two  conferred 
and  came  to  an  understanding  on  pending  legislation,  thereby 
establishing  an  organic  integration  of  the  two  branches.  Nor  did  he 
stop  with  this.  Reminiscent  of  the  Federalist  liaison  between  the 
Executive  and  Congress  is  the  comment  of  Senator  Dolliver  of  Iowa 
in  the  fifth  year  of  the  Presidency  of  Theodore  Roosevelt:  "There 
are  at  least  five  acts  of  legislation,  all  of  them  referring  to  this  and 
similar  questions,  that  were  put  through  Congress  in  the  last  five 

^Recollections  of  Forty  Years  in  the  Hou$e,  Senate,  and  Cabinet  (Chicago, 
New  York,  1896),  Vol.  2,  p.  1032. 
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years  practically  without  change,  as  they  came  from  the  office  of 
the  Attorney  General  of  the  United  States."  Shortly  afterward  it 
was  admitted  on  the  floor  of  the  House  that  the  pending  Pure  Food 
and  Drug  Act  originated  in  a  similar  manner.^ 

It  was  President  Wilson  who  gave  the  first  great  demonstration 
lin  this  century  of  executive  leadership  in  legislation.  As  a  student 
of  politics  he  had  become  fascinated  with  the  parliamentary  system 
and  he  thought  the  Constitution  provided  both  an  opportunity  and 
an  invitation  to  introduce  it  in  the  national  government  in  the  clause 
that  authorized  the  President  to  give  Congress  information  on  the 
state  of  the  union  and  make  recommendations  for  their  considera- 
tion. In  the  fashion  of  a  prime  minister  he  appeared  from  time  to 
time  to  address  Congress  in  short  but  precise  appeals  for  the  passage 
of  specific  legislation.  He  made  use  of  his  party  caucus  and  party 
organization  in  Congress  to  procure  enactment  of  probably  the  most 
consistent  legislative  program  since  that  of  Hamilton.  On  the 
occasion  of  at  least  two  important  measures  pending  at  different 
times  in  Congress  Wilson  stated  privately  his  intention  to  resign 
if  the  vote  were  adverse  to  his  recommendations,  but  he  was  sus- 
tained on  both  measures.  The  mental  pattern  of  the  parliamentary 
system  can  be  seen  between  the  lines  of  Wilson's  ill-fated  appeal  for 
the  election  of  a  Democratic  Congress  in  1918.  Even  the  election 
of  1920  was  a  "solemn  referendum"  on  the  Covenant  of  The  League 
of  Nations.  Wilson  set  the  pattern  of  legislative  leadership  for  his 
chief  disciple,  President  Franklin  Roosevelt,  no  matter  how  very 
different  the  methods  of  the  latter  may  have  been. 

In  the  full  tide  of  the  reaction  against  Wilson's  leadership  candi- 
date Warren  G.  Harding  mortgaged  his  presidential  leadership  by 
pledging  himself  to  be  a  "constitutional"  President  only  to  find 
himself  shackled  in  office  when  he  sought  to  carry  out  party  pledges. 
No  matter  how  reluctant  Calvin  Coolidge  was  to  assume  legislative 
leadership,  such  had  been  the  effect  on  the  Presidency  of  Theodore 
Roosevelt  and  Woodrow  Wilson  that  he  admitted  it  to  be  "the 
business  of  the  President  as  party  leader  to  do  the  best  he  can  to 
see  that  the  party  platform  purposes  are  translated  into  legislative 
and  administrative  action."^  Coolidge  even  went  so  far  in  recogniz- 
ing the  legislative  role  of  the  President  as  to  draw  up  legislation  to 

^Cong.  Rec,  79th  Cong.,  2d  Sess.,  Vol.  92  (April  S  and  June  5,  1906). 
'Autobiography  of  Calvin  Coolidge    (New  York,  1929),  pp.  231,  232. 
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apply  the  unexpended  balance  of  the  Deficiency  Appropriation  Bill 
of  July  3,  1926,  to  the  prosecution  of  litigation  to  cancel  the  Fall- 
Sinclair-Doheney  oil  leases.^o  n  ^^s  as  an  ex-President  however 
that  Coolidge  expressed  his  most  notable  recognition  of  the  Presi- 
dent's appropriate  function  with  respect  to  Congress  when  he 
declared,  ''It  is  because  in  their  hours  of  timidity  the  Congress 
becomes  subservient  to  the  importunities  of  organized  minorities 
that  the  President  comes  more  and  more  to  stand  as  the  champion 
of  the  rights  of  the  whole  country."ii 

According  to  Robert  Luce,  President  Hoover  "sent  drafts  of 
several  important  proposals  to  the  Capitol  to  be  introduced  by 
leaders"^2  despite  the  fact  that  later  as  an  ex-President  he  declared 
the  "militant  safeguard  of  liberty"  to  be  "legislative  independence" 
and  that  "the  weakening  of  the  legislative  arm  does  lead  to  en- 
croachment by  the  executive  upon  the  legislative  and  judicial 
functions,  and  inevitably  that  encroachment  is  upon  individual 
liberty."i3 

The  twentieth  century  trend  toward  presidential  leadership  in 
legislation  was  greatly  accelerated  in  the  1930's  by  the  concurrence 
of  a  poignant  crisis  with  the  accession  to  the  Presidency  of  a  genius 
in  the  translation  of  current  social  forces  into  outstanding  public 
policies.  The  studies  of  Lawrence  H.  Chamberlain  indicate  that 
almost  half  (8  out  of  19)  of  the  notable  federal  statutes  of  the  last 
three  quarters  of  a  century  that  were  mainly  due  to  presidential 
leadership  fall  within  the  Presidency  of  Franklin  Roosevelt.  It  is  a 
further  striking  evidence  of  President  Roosevelt's  leadership  in 
legislation  when  Chamberlain  found  that  of  the  thirty-five  great 
statutes  since  the  1870's  due  predominantly  to  congressional  initia- 
tive only  two  fell  within  the  Presidency  of  Franklin  Roosevelt.^* 

After  the  rush  and  confusion  of  the  first  "hundred  days," 
President  Franklin  Roosevelt  gradually  reduced  the  executive's 
participation  in  the  legislative  process  to  a  quite  definite  pattern 
of  procedure.  Usually  the  way  was  paved  for  the  introduction  of 
new    administration    measures    by    having    thorough    preliminary 

^*House  Journal,  69th  Congress,  2d  Series,  p.  194. 

*^"The  President  Lives  Under  a  Multitude  of  Eyes,"  The  AmericoH  Maga- 
zine, Vol.  108,  p.  146  (1929). 

^"Legislative  Problems  (Boston  and  New  York,  1935),  p.  260. 

"rAe  Challenge  to  Liberty  (New  York,  1934),  pp.  125,  126. 

^*The  President,  Congress,  and  Legislation  (New  York,  1946),  pp.  4S0-S1. 
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studies  made  of  the  project.  Relevant  data  were  gathered  and 
analyzed  by  nationally  recognized  specialists  in  the  field  of  the 
proposed  legislation.  Meanwhile,  appropriate  publicity  was  being 
disseminated  in  order  to  inform  the  public  and  stimulate  a  pressure 
that  might  be  brought  to  bear  upon  Congress.  President  Roosevelt 
knew  from  his  own  experience  in  the  legislatures  of  New  York  that 
law  making  is  a  slow  and  tedious  process  requiring  hearings  in  order 
that  those  who  might  be  affected  by  the  proposed  legislation  can 
be  heard.  He  had  indeed  himself  practiced  the  legislator's  difficult 
art  of  discovering  the  point  of  equilibrium  among  competing 
interests  bearing  on  a  pending  bill.  President  Roosevelt  had  a  habit 
of  conferring  frequently  with  what  came  to  be  known  as  the  "Big 
Four,"  the  Speaker  of  the  House,  the  President  of  the  Senate,  and 
the  majority  floor  leaders  of  House  and  Senate.\  He  took  particular 
pains  to  see  to  it  that  an  administration  measure  would  not  be 
referred  to  a  committee  inhospitable  to  legislation  of  the  kind  repre- 
sented by  a  particular  bill^  When  the  bill  reached  the  committee 
the  information  was  at  hand  and  the  specialists  prepared  to  answer 
the  questions  that  might  be  raised. 

President  Truman  was  far  less  systematic  than  his  immediate 
predecessor  in  promoting  legislation,  failing  even  to  keep  his  own 
majority  party  organization  in  the  Seventy-ninth  Congress  informed 
as  to  his  plans.  However  Congress  had  by  this  time  become  so 
accustomed  to  looking  to  the  executive  for  legislative  initiation  that 
during  the  Eightieth  Congress  even  with  a  Republican  majority 
Senator  Homer  Ferguson  of  Michigan,  an  outstanding  Republican 
leader,  uttered  this  critical  comment  concerning  President  Truman; 

If  the  President  wants  to  tell  the  people  that  he  stands  for  a  certain  thing,  he 
ought  to  come  out  with  his  proposal.  He  ought  to  come  to  the  House  and 
Senate  with  a  message.  And  he  ought  to  provide  a  bill  if  that  is  exactly  what 
he  wants.15 

Nothing  can  bring  into  bolder  relief  the  -  generation's  trend 
toward  executive  initiative  in  legislation  than  a  Republican  Senator's 
complaint  that  a  Democratic  President  has  failed  to  send  a  prepared 
bill  to  a  Republican  Congress.  When  President  Truman  sent  Con- 
gress a  proposal  for  certain  legislation  in  the  summer  of  1948  a 
critical  commentator  remarked,  "If  President  Roosevelt  had 
recommended  that  legislation  there  would  have  been  found  lying 

""What  Is  Your  Congress  Doing,"   University   of  Chicago   Round   Tabic, 
No.  483,  p.  4  (1947). 
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right  under  the  message  a  bill  with  the  last 't'  crossed  and  'i'  dotted." 

.Inch  by  inch  then  we  seem  to  be  resuming  somewhat  the  original 
pattern  of  executive  initiative  in  legislation  with  which  the 
Federalists  started  off  the  government  in  1789.  At  any  rate  over 
half  the  bills  dropped  in  the  congressional  hoppers  are  said  to 
originate  in  the  executive  departments^^  so  that  "much  legislation 
is  tailor-made  in  the  departments  and  sent  to  the  Speaker  or  appro- 
priate committee  chairman  for  introduction  in  the  House."^'''  Many 
of  these  measures  are  prepared  in  compliance  with  requests  of  con- 
gressional committees  which  is  suggestive  at  least  of  the  practice 
of  the  First  Congress  asking  the  departments  for  reports  on  projects. 
Before  administration  measures  are  transmitted  from  department 
to  congressional  committee  they  are  routed  through  the  Legislative 
Reference  Division  of  the  Bureau  of  the  Budget  to  determine 
whether  they  conform  with  the  President's  general  program.  Many 
congressional  committees  regularly  refer  bills  to  the  department 
affected  and  report  favorably  only  if  the  matter  is  approved  by  that 
department.  Of  course  it  is  rather  the  routine  and  non-controversial 
measures  by  and  large  that  can  be  handled  by  this  procedure.  This 
trend  may  be  temporarily  checked  when  Congress  and  President 
belong  to  opposing  parties,  a  situation  that  might  suspend  but  not 
reverse  a  trend  so  pronounced  as  to  represent  a  wholesome  de- 
veloping usage. 

It  is  in  the  enactment  of  such  major  matters  of  legislation  as 
social  security,  or  the  Wagner  or  Taft-Hartley  Labor  laws  affecting, 
as  they  do,  powerful  interest  groups  and  sections  of  the  nation,  that 
the  stresses  and  strains  inherent  in  the  American  social  structure 
become  apparent.  It  is  obviously  erroneous  to  attribute  the  resulting 
clashes  and  deadlocks  of  President  and  Congress  to  party  differences 
since  alignments  on  such  measures  often  manifest  a  tendency  to 
ignore  party  affiliation.  The  enactment  of  Roosevelt  New  Deal 
legislation  was  stopped  dead  in  its  tracks  in  1938  by  the  "unholy 
alliance"  of  Southern  Democrats  with  Republicans.  President 
Truman's  program  for  domestic  legislation  encountered  the  same 
obstinate  combination  and  it  is  significant  that  the  Republican  Con- 
gress that  countered  Truman's  legislative  program  in  1947  served 
only  to  emphasize  an  executive-legislative  deadlock  already  nine 
years  old — nine  years  of  Democratic  Presidents  and   Congresses. 

^'George  B.  Galloway,  Congress  at  the  Crossroads  (New  York,  1947),  p.  ISO. 

"Ibid.,  p.  6. 
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Historically,  Republican  Presidents  have,  as  a  rule,  been  rather  less 
happy  than  Democratic  Presidents  in  getting  Congress  to  enact 
their  programs. 

The  clash  of  President  and  Congress  is  intensified  by  the  striking 
differences  between  the  ways  in  which  pressures  play  upon  the 
Congress  on  the  one  hand  and  upon  the  President  on  the  other.  For 
example,  important  elements  such  as  labor,  racial  and  certain  other 
groups  are  peculiarly  weak  in  urging  their  desires  upon  Congress. 
Consequently  they  quite  naturally  and  properly  seek  to  exert  a 
leverage  on  the  government  through  their  voting  strength  as  balances 
of  power  in  presidential  elections.  Indeed,  here  is  a  counterbalance 
against  the  immense  advantage  the  interests  of  property  and  pro- 
duction hold  in  Congress  due  to  the  underrepresentation  of  urban 
voters  in  Congress  and  to  the  fact  that  the  practice  of  seniority  in 
determining  control  of  the  House  of  Representative  reduces  con- 
siderably the  power  of  the  urban  voters.  Such  is  the  predominance 
of  rural  constituencies  that  the  majority  of  Congressmen  can  ignore 
the  desires  of  the  urban  masses  with  impunity  while  the  President 
does  so  only  at  his  peril.  When  the  city  voters  are  aroused  on  issues 
that  affect  them  no  presidential  candidate  can  hope  for  election  who 
does  not  pledge  himself  to  heed  their  demands.  More  and  more 
presidential  campaigns  are  becoming  competitions  in  bidding  for 
the  city  vote  and  election  returns  reveal  the  reason.  In  1944 
(Governor  Dewey  appealed  strongly,  though  in  vain,  for  the  metro- 
politan vote.  His  half  million  majority  in  up-state  New  York  was 
more  than  cancelled  by  President  Roosevelt's  majority  of  three 
quarters  of  a  million  in  New  York  City.  And  it  was  simply  because 
the  metropolitan  majorities  of  President  Roosevelt  in  half  a  dozen 
other  key  states  with  big  electoral  votes  wiped  out  Dewey's  majori- 
ties in  the  rest  of  those  states  that  Roosevelt  was  elected  for  a 
fourth  term.  Thus  a  new  President  almost  inevitably  enters  office 
pledged  to  issues  and  owing  his  election  to  elements  that  are  inhos- 
pitable to  the  dominant  groups  in  an  overwhelming  majority  of  the 
congressional  districts.  This  explains  why  a  leading  Republican 
Congressman  declared  in  1945  that  all  the  recent  Republican  candi- 
dates— ^Landon,  Willkie,  and  Dewey — ^have  been  "too  New  Dealish." 

In  the  nature  of  the  case  then  the  President,  whether  Democrat 
or  Republican,  comes  face  to  face  with  a  predominantly  rural  and 
hence  potentially  hostile  Congress.  The  so-called  presidential 
honeymoon  turns  out,  in  due  time,  to  have  been  little  better  than 
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an  armistice.  At  any  rate  this  has  been  the  experience  of  every 
President  in  this  century.  The  persistent  growth  of  cities  under- 
represented  in  Congress  will  certainly  not  reduce  the  tendency  of 
Congress  to  clash  with  Presidents.  A  potential  factor  in  intensify- 
ing this  conflict  has  been  the  almost  unnoticed  restoration  of  the 
dictatorship  of  the  Speaker  of  the  House.  It  is  to  be  doubted 
whether  Joe  Martin  was,  in  effect,  any  less  a  "Czar,"  that  is  master 
of  the  House,  than  was  "Czar"  Joe  Cannon  in  the  heyday  of  his 
speakership,  Joe  Martin  did  not  need  to  appoint  and  be  Chairman 
of  the  omnipotent  Rules  Committee  as  Cannon  had  been  when 
Martin  could,  through  the  power  of  recognition,  block  any  move  of 
that  committee  not  to  his  liking.  Martin  was  indeed,  in  effect,  as  one 
commentator  put  it  "ex-officio  chairman  of  the  Rules  Committee." 

No  party  member  can  play  the  "maverick"  with  impunity  when 
the  Speaker  can  casually  call  his  attention  to  the  fact  that  the  party 
congressional  campaign  fund  is  at  the  Speaker's  disposal  to  finance 
generously  a  rival  candidate  against  the  intransigent  member  at 
the  next  party  nominating  primary.  Republican  party  discipline 
approached  an  all-time  high  in  the  Eightieth  Congress.  For  example 
it  was  no  accident  that  there  were  only  three  Republican  votes 
against  and  236  Republican  votes  for  the  Wolcott  Housing  Bill  or 
that,  on  the  motion  to  recommit  the  Knutson  Tax  Bill,  every  one 
of  the  236  Republican  votes  cast  was  in  the  negative.  Speaker 
Cannon  could  have  done  no  better.  There  is  something  to  be  said 
for  a  system  like  this.  It  is  even  an  approach  again  to  party  govern- 
ment in  the  House  such  as  enabled  President  Theodore  Roosevelt 
to  deal  understandingly  with  Speaker  Cannon  as  the  responsible 
spokesman  of  the  House  majority.  The  Republican  majority  cannot 
dodge  responsibility  for  its  record  in  the  Eightieth  Congress  and  the 
time  may  come  when  the  electorate  can  pass  decisive  judgment  on  a 
Congress  thus  disciplined.  And  time  will  tell  whether  a  President 
with  qualities  of  leadership  can  effect  a  workable  organic  relation- 
ship with  such  a  House  as  Theodore  Roosevelt  did  under  similar 
circumstances. 

Formal  changes  in  the  mechanics  of  our  government  may  amelio- 
rate but  can  never  solve  the  problem  of  conflict  between  President 
and  Congress.  Least  of  all  can  it  be  solved  by  adopting  a  parlia- 
mentary system.  What  many  an  American  enthusiast  for  such  a 
solution  overlooks  is  the  fact  that  the  essential  features  of  the 
British  system  consist  of  a  set  of  usages:  the  appeal  to  the  count'ry, 
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\the  resignation  of  a  ministry  on  an  adverse  vote,  the  King's  asking 
jthe  leader  of  the  victorious  party  to  form  a  ministry — these  are 
•  mere  habits  institutionalized  by  long  usage.  There  are  those  who 
seem  to  believe  that  we  might,  by  constitutional  amendment  and 
formal  statute,  make  legally  compulsory  in  America  a  set  of  British 
governmental  usages.  We  will  undoubtedly  be  compelled  to  develop 
some  better  American  procedures  and  habits  to  displace  some  bad 
ones.  But  reliance  upon  organizational  changes  alone  has  proved 
pretty  futile  in  the  past.  The  overthrow  of  "Czar"  Cannon  in  1910 
was  hailed  as  a  great  reform,  but  who  today  can  say  that  Congress 
was  markedly  improved  by  the  "Revolution  of  1910"?  Joe  Martin's 
firm  grip  on  the  House  brings  us  today  "where  we  came  in"  in  the 
first  decade  of  the  century  and  demonstrates  the  persistence  of  deep- 
seated  tendencies  with  respect  to  American  Speakers  rooted  origi- 
nally in  the  experience  of  colonial  legislatures.  The  La  Follette- 
Monroney  Act  was  not  in  effect  six  months  before  profound  dis- 
appointment was  being  expressed  over  how  much  Congress  was  still 
like  Congress.  It  was  a  Scholar-Congressman  who  expressed  a 
philosopher's  judgment  upon  this  event:  "It  is  those  who  magnify 
gadgets  and  seek  to  cure  the  grudges  that  attend  their  malfunction- 
ing who  will  be  disappointed  at  any  and  every  reorganization  of 
Congress."i8 

Nor  need  it  be  assumed  that  we  are  in  the  clutches  of  inexorable 
fate.  Improvements  must  be  persistently  sought  with  the  under- 
standing always  that  this  is  no  age  of  miracles.  State  legislatures 
must  be  put  under  the  persistent  pressure  of  an  enlightened  public 
opinion  to  remap  congressional  districts,  give  urban  population 
their  fair  share  of  Congressmen  and  thereby  remove  the  suggestion 
of  rotten  boroughs  in  rural  constituencies.  As  the  urban  pressures 
approached  the  point  of  explosion,  the  legislature  of  Illinois  recently 
redistricted  congressional  constituencies  near  the  end  of  half  a  cen- 
tury without  change.  The  evenly  balanced  congressional  districts 
where  the  two-party  system  functions  most  healthily  may  yet 
become  cognizant  of  how  seniority  reduces  their  share  in  the  councils 
of  the  nation  to  little  more  than  a  shadow  and  become  insistent  that 
this  distortion  of  representative  power  be  corrected.  The  gross  in- 
justice due  to  seniority  will  ultimately  doom  it  but  the  present  diffi- 

^®T.  V.  Smith,  "Review  of  Congress  at  the  Crossroads,"  Saturday  Review  of 
Literature,  Vol.  29,  p.  12  (1946). 
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culty  is  that  no  feasible  substitute  is  in  sight.  Election  of  chairmen 
by  the  committees  would  doubtless  precipitate  demoralizing  contests. 
Public  opinion  would  scarcely  support  a  return  to  the  method  in  use 
before  the  introduction  of  seniority  in  1910 — that  is,  appointment •/ 
by  the  Speaker  of  the  House.  However,  this  would  restore  a  sem- 
blance of  party  government  to  the  House  and  provide  an  opportunity 
for  the  electorate  to  pass  stern  judgment  on  the  party  in  the  majority 
which  could  scarcely  dodge  responsibility  for  sins  of  commission 
and  omission. 

Since  cutting  Gordian  knots  to  solve  the  problem  of  executive- 
legislative  relations  is  out  of  the  question,  why  not  direct  our  efforts 
to  the  adoption  by  the  Federal  government  of  an  emerging  genu- 
inely American  institution,  the  legislative-executive  council  already 
functioning  in  one  form  or  another  in  a  dozen  of  our  states?  It 
might  consist  of  designated  members  of  the  President's  Cabinet  and 
of  congressional  leaders  including  possibly,  the  Speaker  of  the  House, 
the  Vice-President,  the  party  floor  leaders  of  the  two  houses  and 
the  chairmen  of  some  of  the  important  committees.  Meetings  should 
be  held  regularly  for  the  consideration  of  the  formulation  and  execu- 
tion of  national  policies.  The  council  might  be  held  responsible  for 
setting  up  the  agenda  of  Congress,  that  is  the  legislative  program, 
in  consultation  with  the  President.  Such  a  council  could  be  estab- 
lished by  joint  resolution  of  Congress.  The  structure  and  formal 
provisions  would  be  far  less  important  than  the  usages  that  might 
develop  in  its  actual  operation.  And  this  is  as  unpredictable  as 
human  conduct.  "For  most  of  the  things  that  can  be  called  evils," 
observed  the  late  Justice  Holmes,  "the  main  remedy  is  for  us  to 
grow  more  civilized."  This  of  course  will  afford  little  satisfaction 
to  impetuous  souls  like  the  radical  abolitionist  Theodore  Parker. 
When  some  one  assured  him  that  God  in  his  own  good  time  would 
end  slavery,  Parker  remarked,  "The  trouble  is  God  isn't  in  any 
hurry  and  I  am." 


THE  PRESIDENT  AND  THE  SUPREME  COURT 

C.  Herman  Pritchett 
The  University  of  Chicago 

It  is  now  well  over  a  decade  since  the  latest  and  bitterest  in  the 
series  of  clashes  between  the  President  and  the  Supreme  Court 
which  have  marked  American  constitutional  development.  The 
"court-packing"  debate  of  1937  has  receded  into  historical  per- 
spective without  trace  upon  the  institutional  bases  for  the  separa- 
tism which  produced  this  struggle.  But,  while  formally  the  respec- 
tive power  situations  of  the  two  parties  may  be  much  the  same  as 
before  1937,  the  chastening  effect  of  that  experience  is  likely  to 
discourage  either  side  from  initiating  any  further  trials  by  combat 
in  the  near  future.  The  Court,  it  seems  safe  to  assume,  is  likely 
to  think  a  long  time  before  it  embarks  upon  another  such  calculated 
campaign  to  reverse  the  election  returns.  For  his  part  the  President 
probably  has  a  better  appreciation  of  the  Court's  resources  for 
withstanding  a  direct  assault,  and  is  more  likely  to  be  convinced  of 
tha  virtues  of  the  waiting  game. 

^  (For  the  appointing  power  does  give  the  President  the  trump 
cards,  if  the  game  lasts  long  enough  for  him  to  play  them.\  At 
first  it  seemed  that  President  Roosevelt  was  not  to  have  'this 
opportunity,  and  his  patience  proved  inadequate  under  the  strain. 
But,  with  the  help  of  the  retirement  provisions  of  the  1937  act, 
he  eventually  got  a  chance  to  give  the  Court  perhaps  the  most 
thorough  renovating  it  has  ever  received,  naming  eight  new  asso- 
ciate justices  and  promoting  Harlan  F.  Stone  to  the  chief  justice- 
ship. President  Truman  within  his  first  year  of  office  was 
presented  with  two  vacancies  on  the  Court,  one  being  that  of  the 
post  of  Chief  Justice. 
^  IVacancies  have  come  so  thick  and  fast  during  the  past  decade, 
in  fact,  as  to  raise  the  possibility  of  a  static  Court  for  some  time 
in  the  future./  Five  of  the  nine  members  of  the  present  Court 
are  still  in  their  fifties,  and  the  two  oldest  justices,  Frankfurter 
(66)  and  Reed  (64),  are  still  comfortably  this  side  of  the  (volun- 
tary) retirement  age  of  70.  Under  these  circumstances  the  time- 
honored  practice  of  a  conservative  Court  outlasting  a  liberal 
President  may  well  be  reversed. 

[  80  ] 
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Use  of  the  Appointing  Power 

^CtAppropriately  enough  for  an  institution  which  performs  pri-f  >^ 
marily  a  political  rather  than  a  judicial  function,^^^e  ten  new**^^ 
appointees  to  the  Court  since  1937  were  obviously  selected 
primarily  on  the  ground  of  their  political  backgrounds  and  quali- 
fications. Five  had  held  elective  posts;  Black,  Byrnes,  and  Burton 
were  Senators,  Vinson  had  a  long  term  of  service  in  the  House,  and 
Murphy  was  governor  of  Michigan.  Five  (including  two  of  the 
preceding  group)  had  held  appointive  offices  in  the  national  ad- 
ministration; Murphy,  Jackson,  and  Reed  were  Attorneys  General 
or  Solicitors  General,  Vinson  ran  rapidly  through  four  top  posts 
as  director  of  Economic  Stabilization  and  War  Mobilization, 
Federal  Loan  Administrator,  and  Secretary  of  the  Treasury,  while 
Douglas  was  chairman  of  the  S.E.C.  Felix  Frankfurter  had  held 
neither  elective  nor  appointive  positions,  but  his  interests  were 
scarcely  non-political,  and  he  had  exercised,  in  fact,  a  considerable 
federal  appointing  power  of  his  own. 

This  leaves  only  Wiley  B.  Rutledge  as  having  come  to  the 
Court  through  non-political  channels.  He  was  one  of  the  two 
appointees  who  had  had  prior  judicial  experience  (if  Black's  eigh- 
teen months  as  a  police  judge  is  ignored).  Rutledge  had  served 
for  two  years  on  the  important  court  of  appeals  for  the  District 
of  Columbia,  the  same  court  on  which  Vinson  spent  a  period 
between  his  legislative  and  administrative  careers.^ 

The  absence  of  prior  judicial  experience  among  the  appointees 
of  the  past  decade  stands  in  striking  contrast  to  the  appointments 
made  in  the  period  from  1897  to  1937,  during  which  time  12  of 
the  20  men  named  to  the  Court  had  served  previously  on  other 
courts.  Apart  from  this  feature,  the  record  of  appointments  since 
1937  is  not  atypical,  for  12  of  the  preceding  20  justices  had  had 
experience  in  the  national  administration,  mostly  with  the  Depart- 
ment of  Justice,  and  four  had  been  members  of  Congress.^ 
■^Finally,  it  should  be  noted  that  President  Roosevelt's  eight 
new  appointees  were  all  Democrats,  and  in  most  instances  could 

*For  an  elaboration  of  this  thesis,  see  C.  H.  Pritchett,  The  Roosevelt  Court: 
A  Study  in  Judicial  Politics  and  Values,  1937-47  (1948),  Ch,  1. 

°For  personal  sketches  of  the  recent  appointees  to  the  Court,  see  Wesley 
McCune,  The  Nine  Young  Men  (New  York,  1947). 

'Data  from  Cortez  A.  M.  Ewing,  The  Judges  of  the  Supreme  Court,  1789- 
19^7  (Minneapolis,  1938). 
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be  classified  as  New  Dealers.  Reflecting  on  this  fact,  President 
Truman  gave  his  first  appointment  to  a  Republican  friend  from 
his  Senate  days,  Harold  H.  Burton.^ 

IThe  great  power  which  any  President,  with  normal  luck  on 
vacancies,  has  to  determine  the  composition  of  the  Court  can 
be  limited  only  by  the  Senate's  power  to  confirm,  or  by  a  change 
in  the  Constitution  itself.  I  While  some  of  President  Roosevelt's 
selections  incurred  opposition,  in  no  case  did  the  resistance  come 
close  to  resulting  in  a  refusal  to  confirm.  ^As  for  constitutional 
changes,  a  constitutional  amendment  was  offered  by  Senators 
Bridges  and  Eastland  after  the  Jackson-Black  controversy  in  1946 
which  would  have  limited  any  President  to  three  Supreme  Court 
appointments,  any  remaining  vacancies  to  be  filled  temporarily  by 
House  election  from  lower  court  judges.  This  plan  was  to  be 
retroactive,  forcing  the  retirement  of  the  last  four  Roosevelt  ap- 
pointees from  the  bench.*     It  got  nowhere. 

^part  from  use  of  the  appointing  power,  there  have  been  only 
a  few  known  instances  since  1937  of  presidential  intervention  in 
matters  affecting  the  Court.  President  Roosevelt  felt  slight  hesita- 
tion in  calling  on  the  justices  to  assume  non- judicial  wartime  tasks. 
He  assigned  Justice  Roberts  to  conduct  the  Pearl  Harbor  inquiry, 
took  Byrnes  off  the  bench  to  make  him  wartime  "assistant  Presi- 
dent," sent  Jackson  to  Nuremberg  as  prosecutor  at  the  war  crimes 
trials,  and  was  reportedly  restrained  from  other  raids  on  the 
Court's  talents  only  by  the  vigorous  protest  of  the  Chief  Justice. 
More  recently,  there  is  the  fact  that  Justice  Jackson,  after 
preparing  his  vitriolic  attack  in  Nuremberg  on  Justice  Black,  cabled 
the  text  of  his  statement  to  President  Truman  in  advance.  The 
President  in  reply  urged  Jackson  not  to  release  the  attack  pending 
his  return  to  the  United  States,  advice  which  Jackson  disregarded 
with  results  generally  regarded  as  more  damaging  to  himself  than 
to  Black.  Finally,  mention  should  be  made  of  President  Truman's 
abortive  "mission  to  Moscow"  plans  for  Chief  Justice  Vinson,  a 
project  to  which  the  Chief  Justice  had  apparently  consented  before 
it  was  discarded  as  a  result  of  Secretary  of  State  Marshall's 
opposition. 

*Cong.  Rec,  79th  Cong.,  2d  Sess.,  Vol.  92  (June  18,  1946). 
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Delegation  oi'  Legislative  Power 

Most  of  the  1935-36  decisions  by  which  the  Supreme  Court 
sought  to  declare  the  New  Deal  unconstitutional  achieved  their 
purpose  through  establishing  limitations  on  congressional  rather 
than  executive  powers,  and  consequently  there  was  little  in  the  way 
of  restrictions  on  the  Presidency  itself  which  the  new  Court  was 
called  upon  to  undo.  The  principal  exception  to  this  statement 
was  the  line  of  decisions  running  from  Panama  Refining  Co. 
through  the  Schechter  and  the  Carter  Coal  Co.  cases,  which  set  up 
new  tests,  or  at  least  applied  the  preexisting  tests  more  stringently, 
in  determining  whether  legislative  delegations  to  the  President  over- 
stepped permissible  constitutional  bounds.^ 

While  these  decisions  have  not  been  explicitly  reversed,  de- 
cisions since  1937  have  restored  the  pre- 193  5  range  of  freedom 
in  legislative  delegations  to  the  executive,  although  the  cases  have 
customarily  involved  cabinet  officers  or  administrative  agencies 
rather  than  the  President  himself.  The  Agricultural  Marketing 
Agreement  Act  of  1937  was  cleared  by  the  Court  of  charges  of 
unconstitutional  delegation  in  the  1939  cases  of  U.  S.  v.  Rock 
Royal  Co-operative^  and  H.  P.  Hood  &  Sons  v.  U.  S.,"^  though 
Justice  Roberts  made  a  vigorous  attack  on  its  "supposed  standards" 
as  no  standards  whatever,  leaving  to  the  Secretary  of  Agriculture 
decisions  which  were  "of  the  essence  of  lawmaking."  Two  years 
later  in  Opp  Cotton  Mills  v.  Administrator  of  the  Wage  and  Hour 
Division^  the  Fair  Labor  Standards  Act  was  held  to  meet  the 
constitutional  tests  of  delegation. 

Since  that  decision,  delegation  questions  have  been  raised 
primarily  in  connection  with  wartime  statutes,  where  war's  neces- 
sities can  be  relied  on  to  marshal  additional  support  for  upholding 
congressional  delegations.  The  Price  Control  Act  of  1942  was 
upheld  on  this  score  in  Yakus  v.  U.  S.,^  though  again  Justice 
Roberts  was  not  convinced  that  even  in  wartime  a  Price  Adminis- 
tration could  be  constitutionally  set  loose  with  what  he  regarded 

'Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388  (193S) ;  Schechter  v.  U.  S., 
295  U.  S.  49S  (1935) ;  Carter  v.  Carter  Coal  Co.,  298  U.  S.  238  (1936). 
•307  U.  S.  539  (1939). 
^^307  U.  S.  588   (1939). 
"312  U.  S.  126   (1941). 
•321  U.  S.  414  (1944). 
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as  no  limits  on  official  discretion  or  judgment.  The  most  recent 
judicial  consideration  of  the  delegation  problem  came  in  connection 
with  the  Court's  review  of  the  Renegotiation  Act  in  the  1948  case 
of  Lichter  v.  U.  S.,^^  but  the  decision  adds  little  to  constitutional 
theory.ii 

It  is  pertinent  to  take  note,  in  this  connection,  of  the  provisions 
inserted  by  Congress  in  the  Lend-Lease  Act,  the  First  War  Powers 
Act,  the  Energy  Price  Control  Act,  the  Stabilization  Act,  and  the 
War  Labor  Disputes  Act,  making  the  powers  they  delegated  to 
the  executive  subject  to  recall  at  any  time  by  concurrent  resolu- 
tion. Because  concurrent  resolutions  become  effective  without 
submission  to  the  President,  this  is  a  device  by  which  Congress 
can  repeal  a  delegation  without  running  the  risk  of  a  presidential 
veto  and  the  subsequent  necessity  of  securing  a  two-thirds  vote 
to  override. 

Use  of  the  concurrent  resolution  in  this  way  has  been  attacked 
as  an  encroachment  on  the  President's  constitutional  right  to  give 
or  withhold  his  approval  of  "every  order,  resolution,  or  vote  to 
which  the  concurrence  of  the  Senate  and  House  of  Representatives 
may  be  necessary  .  .  ."^^  Qn  the  other  hand,  it  has  been  defended 
by  Corwin,  who  argues  that  since  Congress  is  free  not  to  delegate 
its  power,  it  can  do  so  on  certain  stipulated  conditions,  one  of 
which  may  be  that  the  delegation  shall  continue  only  so  long  as 
the  two  houses  are  of  the  opinion  that  it  is  working  beneficially.^^ 
This  is  a  nice  constitutional  question  which  the  Court  is  unlikely 
to  have  a  chance  to  settle. 

The  Removal  Power 

In  the  1935  case  of  Humphrey's  Executor  v.  U.  S.^*  the  unre- 
constructed   Court    unanimously    approved    the    provision    in    the 

"68  S.  Ct.  1294  (1948). 

*^An  indication  that  there  may  still  be  life  in  the  delegation  of  powers 
problem  came  in  Federal  Power  Commission  v.  Hope  Natural  Gas  Co.,  320  U.  S. 
591  (1944),  when  Justice  Frankfurter,  along  with  Reed  and  Jackson,  attacked 
the  new  administrative  freedom  in  rate-making  given  by  the  majority  in  that 
case  as  suspect  under  the  delegation  of  powers  doctrine. 

**See  Howard  White,  "The  Concurrent  Resolution  in  Congress,"  American 
Political  Science  Review,  Vol.  35,  pp.  886-9  (1941). 

^'Edward  S.  Corwin,  Total  War  and  the  Constitution  (New  York,  1947), 
pp.  45-7. 

"293  U.  S.  602  (1935). 
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Federal  Trade  Commission  Act  denying  the  President's  power  to 
remove  members  of  that  body  except  on  certain  specified  statutory 
grounds.  There  has  been  no  subsequent  challenge  to  this  view 
that  Congress  can  constitutionally  restrict  the  President's  removal 
power  in  connection  with  the  independent  regulatory  commissions. 
But  a  more  recent  attempt  by  Congress  to  excercise  the  removal 
power  itself  under  guise  of  the  appropriating  power  was  defeated 
by  the  Court  in  the  1946  case  of  U.  S.  v.  Lovett.^^ 

Three  federal  employees  who  had  been  denounced  by  the  Dies 
Committee  were,  by  appropriation  act  rider,  refused  funds  to  pay 
their  salaries,  unless  they  received  presidential  appointments  and 
Senate  confirmation.  President  Roosevelt  signed  the  appropria- 
tion act  with  a  warning  that  he  regarded  the  rider  as  unconstitu- 
tional, and  the  Supreme  Court  upheld  this  position  on  the  ground 
that  legislative  proscription  from  any  opportunity  to  serve  the 
government  constituted  punishment  without  judicial  trial,  and  was 
invalid  as  a  bill  of  attainder.  This  was  the  first  significant  use  of 
the  Court's  power  to  declare  legislation  by  Congress  unconstitu- 
tional since  1936,1^  and  Justices  Frankfurter  and  Reed  would 
have  preferred  an  interpretation  of  the  statute  avoiding  the  con- 
stitutional issue  but  still  leaving  the  government  obligated  to  pay 
the  salaries  of  the  three  employees  for  services  actually  performed. 

Executive  Power  in  Wartime 

Most  of  the  great  expansion  of  the  executive  power  which 
inevitably  occurs  in  time  of  war  is  never  presented  to  the  Supreme 
Court  for  constitutional  baptism.  The  relatively  few  challenges 
to  presidential  authority  which  do  find  their  way  into  the  courts 
must  contend  with  the  natural  reluctance  of  judges  to  interpose  any 
obstacles  to  programs  or  policies  which  the  executive  considers 
necessary  to  the  successful  prosecution  of  the  war.  Under  these 
circumstances  courts  are  likely  to  seek  to  avoid  or  postpone  con- 
stitutional issues  if  at  all  possible,  and  if  they  must  be  decided,  to 
take  the  most  favorable  view  of  executive  powers. 

This  tendency  is  well  illustrated  by  the  judicial  handling  of 
the  Montgomery  Ward  case.    The  President's  action  in  seizing  the 

"328  U.  S.  303  (1946). 

*'A  minor  legislative  provision  was  invalidated  by  the  Court  in  Tot  v.  U.  S., 
319U.  S.  463  (1943). 
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Chicago  properties  of  the  Montgomery  Ward  Co.  following  its 
refusal  to  sign  a  maintenance-of-membership  contract  with  its  or- 
ganized emplbyees  was  first  held  invalid  by  a  district  judge,  who 
ruled  that  the  language  of  the  War  Labor  Disputes  Act  authoriz- 
ing the  seizure  of  facilities  engaged  in  producing  materials  required 
for  the  war  effort  was  not  broad  enough  to  cover  the  operations  of 
a  retail  mail  order  business.  Furthermore,  any  inherent  power 
which  the  President  might  have  as  Commander-in-Chief  to  requisi- 
tion property  for  military  purposes  could  not  be  exercised  so  far 
away  from  the  war  zone  and  with  no  showing  of  the  need  of  the 
armed  forces  for  the  materials  seized,  i''' 

This  adverse  ruling  was  reversed  by  the  circuit  court  of  appeals, 
which  chose  to  regard  Montgomery  Ward  as  engaged  in  war  pro- 
duction within  the  meaning  of  the  War  Labor  Disputes  Act.  This 
interpretation  made  it  unnecessary  to  pass  on  the  subject  of  the 
President's  inherent  constitutional  powers  as  Commander-in- 
Chief.^®  The  decision  was  appealed  to  the  Supreme  Court,  but 
on  the  day  before  the  argument  was  to  be  had,  the  government 
terminated  its  seizure,  and  the  Court  accepted  the  administrative 
contention  that  the  case  had  become  moot  and  struck  it  from  the 
docket,  no  doubt  with  a  collective  sight  of  relief. 

The  difficult  constitutional  problem  raised  by  the  evacuation 
in  1942  of  all  persons  of  Japanese  ancestry,  both  citizens  and  aliens, 
from  the  west  coast  was  dodged  by  the  Court  as  long  as  possible, 
but  finally  executive  action  won  grudging  acceptance.  The  Army 
program  was  based  on  a  presidential  order,  subsequently  supported 
by  statutory  enactment.  It  included  a  curfew  regulation  appli- 
cable to  all  aliens  and  to  all  persons  of  Japanese  ancestry,  which 
was  adopted  shortly  before  the  program  of  complete  evacuation  was 
undertaken.  Hirabayashi,  an  American-born  citizen  of  alien  Japa- 
nese parents,  was  convicted  of  failure  both  to  obey  the  curfew 
and  to  report  for  registration  for  evacuation.  Sentence  for  the  two 
offenses  was  made  to  run  concurrently. 

The  Supreme  Court  took  advantage  of  this  fact  to  limit  its 
review  to  the  question  of  the  curfew,  clearly  a  less  drastic  inter- 
ference with  liberty  than  the  enforced  evacuation,  and  unanimously 
upheld  it  as  a  temporary  emergency  war  measure.  Under  the  cir- 
cumstances, the  Court  concluded  that  it  was  not  imreasonable  for 

^''Montgomery  Ward  v.  U.  S.,  58  F.  Supp.  408  (194S). 
^*V.  S.  V.  Montgomery  Ward,  ISO  F.(2d)  369  (1945). 
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those  charged  with  the  national  defense  to  feel  that  the  Japanese 
constituted   a   peculiar   danger    to    national   security.^^ 

The  decision  in  the  Hirabayashi  case  was  rendered  in  June, 
1943,  a  year  after  the  evacuation.  It  was  another  year  and  half, 
in  December,  1944,  before  a  decision  on  the  evacuation  program 
itself  was  reached.  Then  the  government  action  was  upheld  by 
a  divided  Court  in  Korematsu  v.  U.  S.'^^  The  majority  opinion 
followed  the  lines  of  the  earlier  decision,  holding  that  the  military 
authorities  were  not  unjustified  in  concluding  that  the  Japanese 
residents  of  the  coast  area  constituted  a  potentially  grave  danger 
to  the  public  safety,  a  danger  so  great  and  pressing  that  there  was 
no  time  to  set  up  procedures  for  determining  the  loyalty  or  dis- 
loyalty of  individual  Japanese. 

Three  justices — Roberts,  Murphy,  and  Jackson — dissented. 
Murphy  challenged  the  reasonableness  of  the  military  conclusion, 
which  he  charged  was  not  based  on  any  demonstrated  public 
necessity,  but  upon  "an  accumulation  of  much  of  the  misinforma- 
tion, half-truths,  and  insinuations  that  for  years  have  been  directed 
against  Japanese-Americans  by  people  with  racial  and  economic 
prejudices."  Jackson  suggested  that  even  if  the  military  decision 
were  justified,  the  Court  should  refuse  to  enforce  it,  because  Court 
approval  would  give  constitutional  sanction  to  "a  military  expedient 
that  has  no  place  in  law  under  the  Constitution." 

The  Court's  reluctance  to  question  the  militar>'  judgment 
in  this  case  makes  all  the  more  surprising  its  earlier  willingness  to 
review  the  procedures  set  up  by  the  President  for  trial  by  military 
commission  of  the  eight  German  saboteurs  in  1942.  The  Court, 
it  is  true,  promptly  upheld  the  use  of  the  military  commission 
and  ruled  against  counsel  for  the  saboteurs  on  the  three  main 
contentions  advanced  to  support  their  appeal,  but  it  did  insist 
that  the  Constitution  furnished  some  basis  for  judicial  review 
of  the  proceedings.  Cushman  has  defended  the  Court's  action 
in  these  words:  "The  Supreme  Court  stopped  the  military  au- 
thorities and  required  them,  as  it  were,  to  show  their  credentials. 
When  this  had  been  done  to  the  Court's  satisfaction,  they  were 
allowed  to  proceed.''^! 

^'Hirabayashi  v.  U.  S.,  320  U.  S.  81  (1943). 

^323  U.  S.  214  (1944). 

^^"The  Case  of  the  Nazi  Saboteurs,"  American  Political  Science  Review,  Vol. 
36,  pp.  1082,  1091  (1942).  The  citation  to  the  Saboteurs'  case  is  Ex  parte  Quirin, 
317  U.  S.  1  (1942). 
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But  Corwin  is  unable  to  find  that  the  Court  had  any  jurisdic- 
tion under  the  Constitution  to  take  cognizance  of  this  case.  He 
regards  the  trial  as  a  "pure  act  of  military  power  in  the  circum- 
stances attending  which  the  Court  had  just  as  much  right  to  inquire 
as  it  would  have  to  enjoin  the  invasion  of  a  foreign  country  by 
order  of  the  President  .  .  ."22  His  position  is  strengthened  by 
the  Court's  subsequent  disposition  of  the  appeals  of  Generals 
Yamashita  and  Homma  from  their  convictions  for  violations  of 
the  law  of  war  by  a  military  commission  set  up  by  General  Mac- 
Arthur.  2  s  In  holding  that  "the  commission's  rulings  on  evidence 
and  on  the  mode  of  conducting  these  proceedings  against  peti- 
tioners are  not  reviewable  by  the  courts,  but  by  the  reviewing 
military  authorities,"  the  Court,  in  Corwin's  words,  beat  "a  com- 
plete, as  well  as  completely  silent,  retreat  from  the  doctrines"  of 
the  saboteurs'  decision. 

This  issue  was  again  raised  by  the  action  of  the  Court  on  Decem- 
ber 6,  1948,  in  granting,  by  a  5  to  4  vote,  a  hearing  to  the  Japanese 
war  leaders  sentenced  to  the  gallows  by  the  International  Military 
Tribunal.  Justice  Jackson,  whose  affirmative  vote  made  it  possible 
for  this  appeal  to  be  heard,  explained  his  action  in  an  unusual 
statement  which  made  clear  his  own  belief  that  the  Court  had  no 
jurisdiction  over  what  had  been  carried  on  as  "an  international 
enterprise,  undertaken  on  our  part  under  the  war  powers  and  control 
of  foreign  affairs  vested  in  the  Executive.  For  this  court  now  to 
call  up  these  cases  for  judicial  review  under  exclusively  American 
law  can  only  be  regarded  as  a  warning  to  our  associates  in  the  trials 
that  no  commitment  of  the  President  or  of  the  military  authorities 
.  .  .  has  finality  or  validity  under  our  form  of  government  until  it 
has  the  approval  of  this  court.  And  since  the  court's  approval  or 
disapproval  cannot  be  known  until  after  the  event  ...  it  would 
substantially  handicap  our  country  in  asking  other  nations  to  rely 
upon  the  word  or  act  of  the  President  in  affairs  which  only  he  is 
competent  to  conduct."  On  December  20  the  Court  by  a  6  to  1 
vote  held  that  it  had  no  jurisdiction  in  this  case. 

The  only  recent  clearcut  instance  of  judicial  overriding  of 
military  judgment  came  well  after  the  close  of  hostilities  in  the 
case  of  Duncan  v.  Kahanamoku,  involving  military  government  in 

"Op.cit.,^.  121. 

^^Application  of  Yamashita,  327  U.  S.  1  (1946) ;  In  re  Homma,  327  U.  S. 
759  (1946). 
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Hawaii.2*  Martial  law  had  been  declared  by  the  Governor  of 
Hawaii  on  December  7,  1941,  an  action  which  the  President 
approved  two  days  later.  Civil  and  criminal  courts  were  forbidden 
to  try  cases,  and  military  tribunals  were  set  up  to  replace  them. 
Duncan  was  tried  by  such  a  court  in  March,  1944. 

The  Court's  majority  opinion  held  that  when  Congress  had 
granted  the  Governor  of  Hawaii  power  to  declare  martial  law,  it 
had  not  meant  to  supersede  constitutional  guaranties  of  a  fair  trial 
which  apply  elsewhere  in  the  United  States.  Justice  Murphy  would 
have  preferred  to  go  further  and  denounce  military  trials  as  in 
unconstitutional  conflict  with  the  Bill  of  Rights,  while  Chief 
Justice  Stone  rested  his  concurrence  with  the  majority  simply  on 
the  ground  that  the  military  had  failed  to  show  the  need  for 
military  trials. 

Justices  Burton  and  Frankfurter  dissented.  They  felt  that 
''the  conduct  of  war  under  the  Constitution  is  largely  an  executive 
function,"  in  which  "executive  discretion  to  determine  policy 
is  .  .  .  intended  by  the  Constitution  to  be  supreme,"  at  least  on 
the  battlefield.  The  original  declaration  of  martial  lav/  after  the 
Pearl  Harbor  attack  was  clearly  justified,  and  the  executive 
authorities  should  be  allowed  a  reasonable  period  in  which  "to 
decide  when  and  how  to  restore  the  battle  field  to  its  peace  time 
controls."  The  dissenting  justices  concluded  that  executive  dis- 
cretion had  not  been  abused  in  this  case,  and  they  felt  that  the 
Court  in  condemning,  from  the  safe  vantage  point  of  February, 
1946,  the  military  decisions  made  in  1941  and  1942,  might  be 
establishing  a  precedent  "which  in  other  emergencies  may  handi- 
cap the  executive  branch  of  the  Government  in  the  performance 
of  duties  allotted  to  it  by  the  Constitution  and  by  the  exercise 
of  which  it  successfully  defended  the  nation  against  the  greatest 
attack  ever  made  upon  it." 

Executive  Power  in  Foreign  Affairs 

In  spite  of  the  cataclysmic  events  of  the  past  decade,  little 
CK;casion  has  been  afforded  the  Supreme  Court  to  elaborate  con- 
stitutional theories  of  the  President's  control  over  the  direction  of 
foreign  affairs.  One  reason,  of  course,  is  that  it  would  be  difficult 
to  add  any  to  the  scope  of  presidential  authority  approved  in 
the    1936   decision   of    U.   S.   v.    Curtiss-Wright   Export    Corp.^^ 

"327  U.  S.  304  (1946). 
='299  U.  S.  304  (1936). 
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Another  factor  is  the  great  problem  of  securing  judicial  review  of 
executive  action.  The  fifty-destroyer  deal  with  Britain,  for  exam- 
ple, was  subjected  to  considerable  criticism  on  legal  grounds,  but 
there  was  no  feasible  method  of  bringing  it  up  for  a  judicial  test. 

There  has  been  one  recent  decision  affording  the  Supreme  Court 
an  opportunity  to  reaffirm,  in  a  somewhat  oblique  fashion,  the 
President's  supremacy  in  the  handling  of  foreign  affairs.  This  was 
the  case  of  Chicago  &  Southern  Air  Lines  v.  Waterman  S.  S. 
Corp.^^  The  Civil  Aeronautics  Act  provides  that  when  any  foreign 
carrier  requests  a  certificate  of  convenience  and  necessity  from  the 
Civil  Aeronautics  Board,  or  any  citizen  applies  for  a  certificate  to 
engage  in  any  overseas  or  foreign  air  transportation,  decisions  by 
the  C.A.B.  to  grant  or  deny  must  be  submitted  to  the  President 
before  publication  and  are  unconditionally  subject  to  the  Presi- 
dent's approval.  The  statute  subjects  all  orders  of  the  Board  to 
judicial  review  except  those  issued  in  respect  of  foreign  air  carriers 
with  the  approval  of  the  President.  The  statute  is  silent  on  the 
subject  of  judicial  review  of  certificates  for  foreign  air  transport 
granted  to  citizen  companies. 

In  the  instant  case  two  citizen  companies  were  applicants  for 
the  same  foreign  and  overseas  air  routes.  The  Board's  decision  was 
submitted  to  the  President,  who  required  that  certain  changes  be 
made  in  it.  The  Board  complied,  and  the  President  then  approved 
the  decision.  Judicial  review  was  sought  by  the  losing  company, 
and  was  resisted  on  the  ground  that  the  order  had  been  made  immune 
from  judicial  examination  by  the  approval  of  the  President, 

The  Court  majority,  speaking  through  Justice  Jackson,  upheld 
this  contention,  ruling  that  the  courts  could  not  review  such  pro- 
visions of  the  order  as  resulted  from  presidential  direction.  The 
Court's  statement  is  worth  quoting  at  length: 

The  President,  both  as  Commander-in-Chief  and  as  the  Nation's  organ  for 
foreign  affairs,  has  available  intelligence  services  whose  reports  neither  are 
nor  ought  to  be  published  to  the  world.  It  would  be  intolerable  that  courts, 
without  the  relevant  information,  should  review  and  perhaps  nullify  actions 
of  the  Executive  taken  on  information  properly  held  secret.  Nor  can  courts 
sit  in  camera  in  order  to  be  taken  into  executive  confidences.  But  even  if 
courts  could  require  full  disclosure,  the  very  nature  of  executive  decisions  as 
to  foreign  policy  is  political,  not  judicial.  Such  decisions  are  wholly  confided 
by  our  Constitution  to  the  political  departments  of  the  government,  Executive 
and  Legislative.     They  are  delicate,  complex,  and  involve  large  elements  of 

"68  S.  Ct.  431  (1948). 
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prophecy.  They  are  and  should  be  undertaken  only  by  those  directly  responsible 
to  the  people  whose  welfare  they  advance  or  imperil.  They  are  decisions  of 
a  kind  for  which  the  Judiciary  has  neither  aptitude,  facilities  nor  responsibility 
and  have  long  been  held  to  belong  in  the  domain  of  political  power  not  subject 
to  judicial  intrusion  or  inquiry.  .  .  .  We  therefore  agree  that  whatever  of  this 
order  emanates  from  the  President  is  not  susceptible  of  review  by  the  Judicial 
Department 

The  nature  of  the  statutory  provisions  for  these  certificates  con- 
vinced the  Court  that  the  entire  order  emanated  from  the  President, 
and  so  embodied  "presidential  discretion  as  to  political  matters 
beyond  the  competence  of  the  courts  to  adjudicate." 

A  four- judge  minority,  while  freeing  with  the  fundamental 
proposition  as  to  the  non-reviewability  of  presidential  action  in 
the  field  of  foreign  affairs,  felt  that  in  these  proceedings  there  was 
Board  action  which  could  be  disentangled  from  that  of  the  Presi- 
dent and  over  which  judicial  control  could  be  asserted.  Justice 
Douglas,  who  spoke  for  Black,  Reed,  and  Rutledge  also,  felt  that 
the  President's  connection  with  the  orders  should  foreclose  judicial 
review  only  where  he  had  disapproved  a  proposed  decision  by  the 
Board.  But  so  much  of  each  decision  as  was  attributable  to  the 
Board  could  be  reviewed  by  the  courts  after  presidential  approval, 
Douglas  asserted.  Only  through  such  review  could  there  be  assur- 
ance that  the  Board  was  keeping  within  the  limits  of  its  authority 
laid  down  by  Congress.  Judicial  review  would  also  be  a  service 
to  the  President  in  assuring  him  that  he  had  not  approved  illegal 
orders  of  the  Board. 

Conclusion 

On  the  whole,  there  is  little  reason  to  anticipate  that  the 
Supreme  Court  will  exercise  significant  influence  on  the  boundaries 
of  presidential  power  in  the  future.  We  must  look  forward, 
apparently,  to  a  prolonged  period  of  international  tension,  if  not 
to  the  catastrophe  of  another  war.  Under  those  circumstances, 
executive  power  may  be  expected  to  accommodate  itself  to  the 
proportions  of  the  emergency,  and  past  judicial  interpretations 
of  the  war  power  and  the  President's  status  as  Commander-in-Chief 
will  in  all  probability  be.  ample  to  meet  any  challenge  which 
succeeds  in  meeting  the  requirements  for  a  judicial  case  or  con- 
troversy. 

Even  apart  from  wars  and  rumors  of  wars,  the  prognosis  is  for 
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limited  judicial  review.  The  present  Court  has  tended  to  emphasize 
the  restricted  competence  of  judges,  and  to  stress  the  inherent 
limitations  of  a  lawsuit  as  a  vehicle  for  the  formulation  of  broad 
public  policies.  It  has  attempted,  though  not  always  successfully, 
to  keep  in  mind  its  own  limitations  as  a  policy-forming  agency. 

The  present  Court  has  refused  to  impose  doctrinaire  notions  of 
the  separation  of  powers  in  adjudicating  problems  arising  out  of 
relations  between  the  executive  and  legislative  branches.  Thus 
in  the  Saboteurs'  case  the  Court  would  not  attempt  to  draw  a  line 
between  the  powers  of  the  President  and  those  of  Congress  in  the 
circumstances.  And  in  the  Lovett  case  the  Court  refused  to  base 
its  invalidation  of  congressional  action  on  the  ground  of  legislative 
invasion  of  the  executive  power,  but  chose  instead  the  more  definite 
bill  of  attainder  provision. 

It  is  true  that  the  exercise  of  executive  power  is  likely  to  be 
closely  scrutinized  by  the  Court  wherever  it  impinges  on  the  basic 
protections  of  the  first  eight  Amendments.  The  great  contribu- 
tion of  the  present  Court  to  the  development  of  American  consti- 
tutional law  has  been  to  spell  out  more  fully  the  meaning  of 
freedom  of  speech  and  the  right  of  a  fair  trial,  and  to  establish 
and  maintain  judicial  protection  for  those  rights.^''' 

What  has  generally  been  considered  to  be  the  more  liberal  wing 
of  the  Court — Black,  Douglas,  Murphy,  and  Rutledge — ^has  spear- 
headed this  movement.  Their  attachment  to  the  values  of  indi- 
vidual freedom  has  on  repeated  occasions  been  shown  to  be  so 
strong  as  to  override  other  values  which  they  also  hold  in  high 
esteem,  such  as  deference  to  legislative  and  executive  judgments 
and  respect  for  state  judicial  proceedings.  This  accounts  for 
the  seeming  paradox  of  situations  such  as  the  Chicago  &  Southern 
Air  Lines  case  where  the  principal  support  for  maintaining  judicial 
review  over  executive  action  came  from  the  left  of  the  Court 
(Douglas,  Black,  and  Rutledge),  or  Duncan  v.  Kahanamoku, 
where  the  defense  of  executive  action  against  judicial  attack  came 
from  the  right  of  the  Court  (Burton  and  Frankfurter).  If  the 
President  is  to  have  any  trouble  with  the  Court,  it  is  almost 
certain  to  be  on  Bill  of  Rights  problems. 

In  general,  however,  the  Court  today  appears  to  prefer  that 
the  powers  of  the  President  be  defined  by  the  political  rather 
than  the  judicial  process.    And  that  is  as  it  should  be. 

'"See  Pritchett,  op.  cit.,  Chs.  S,  6. 


THE    PRESIDENT   AND   LABOR   DISPUTES 

Clinton  L.  Rossiter 
Cornell  University 

Harry  S.  Truman,  speaking  to  the  National  Conference  on 
Family  Life  on  May  6,  1948,  delivered  this  illuminating  exposition 
of  the  powers  of  the  Presidency: 

And  people  talk  about  the  powers  of  a  President,  all  the  powers  that  a 
Chief  Executive  has,  and  what  he  can  do.  Let  me  tell  you  something — from 
experience  I 

The  President  may  have  a  great  many  powers  given  to  him  in  the  Con- 
stitution, and  may  have  powers  under  certain  laws  which  are  given  to  him 
by  the  Congress  of  the  United  States;  but  the  principal  power  that  the  President 
has  is  to  bring  people  in  and  try  to  persuade  them  to  do  what  they  ought  to 
do  without  persuasion.  That's  what  I  spend  most  of  my  time  doing.  That's 
what  the  powers  of  the  President  amount  to.i 

Another  part  of  this  speech,  an  observation  that  "children  and 
dogs  are  as  necessary  to  the  welfare  of  this  country  as  is  Wall 
Street  and  the  Railroads,"  stole  the  headlines,  but  those  who  went 
on  to  read  this  presidential  interpretation  of  presidential  power 
in  the  light  of  events  then  transpiring  found  positive  evidence  of  a 
notable  development  in  the  condition  of  our  first  office.  That 
very  day  and  the  next  such  persons  as  W.  T.  Faricy  of  the  Asso- 
ciation of  American  Railroads  and  Alvanley  Johnston  of  the 
Brotherhood  of  Locomotive  Engineers  were  in  the  White  House 
being  prevailed  upon  to  do  what  they  ought  to  have  done  without 
the  President's  intervention,  namely,  come  to  terms  that  would 
spare  the  country  the  havoc  of  a  nation-wide  railroad  strike.  It 
was  plain  that  the  application  of  this  "principal  power"  uppermost 
in  Mr.  Truman's  mind  was  in  the  field  of  labor-management 
relations. 

A  cardinal  feature  of  The  Presidency  in  Transition  is  the 
evolution  of  the  chief  executive's  role  as  an  emergency  participant 
in  labor  disputes.  Indeed,  this  is  one  of  the  most  prominent  of  those 
developments  that  permit  us  to  assume,  not  alone  for  the  purposes  of 
this  symposium,  that  the  Presidency  is  in  one  of  its  great  transitional 
periods.  The  general  expansion  of  government  activity  in  labor-man- 
agement relations  rendered  necessary  by  the  complete  unionization  of 

"^New  York  Herald  Tribune,  May  7,  1948,  p.  16. 
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many  basic  industries  and  the  rise  of  industry-wide  bargaining  has 
had  visible  influence  upon  the  presidential  office.-  The  Presi- 
dency, in  which  the  elements  of  prestige  and  power  are  uniquely 
mixed,  is  an  office  peculiarly  fitted  for  persuading  the  American 
people  "to  do  what  they  ought  to  do  without  persuasion,"  and  we 
have  simply  given  the  screw  another  turn  in  calling  upon  "the 
final  object  of  the  public  wishes"  to  become  a  third  party  to  those 
labor  disputes  that  are  recognized  national  emergencies.  With 
the  normal  processes  of  governmental  participation  in  industrial 
relations  the  President  has  little  to  do.  The  scope  of  this  investi- 
gation will  therefore  be  confined  to  his  emergency  powers  in  major 
labor  disputes. 

The  growth  of  this  power  has  been  natural  and  unforced,  for 
it  fits  comfortably  into  the  general  pattern  of  presidential  author- 
ity. One  of  the  important  functions  the  President  performs  is 
that  of  "Protector  of  the  Peace."  There  is  a  "peace  of  the  United 
States,"  as  Justice  Miller  reminded  us  in  the  Neagle  case,^  and 
long  before  his  time  it  had  been  demonstrated  that  the  President 
was  primarily  responsible  for  keeping  that  peace.  When  we  think 
of  the  hours  Mr.  Truman  has  spent  since  1945  in  writing  labor 
messages  to  Congress,  sponsoring  labor-management  conferences, 
appointing  emergency  fact-finding  boards,  sending  personal  pleas 
to  strike-minded  union  leaders,  seeking  injunctions  from  Judge 
Goldsborough,  and  seizing  plants  and  whole  industries  threatened 
or  paralyzed  by  work  stoppages,  we  can  understand  how  essential 
a  component  industrial  peace  has  become  in  the  general  pattern 
of  the  peace  of  the  United  States.  The  Labor  Management 
Relations  Act  of  1947  speaks  wistfully,  if  somewhat  obliquely,  of 
"sound  and  stable  industrial  peace."  The  prime  responsibility 
of  the  President  for  preserving  that  peace  is  now,  and  will  continue 
to  be,  one  of  his  major,  time-consuming  concerns. 

'American  literature  on  government  and  labor  has  kept  pace  with  the 
growth  of  intervention.  See  generally  H.  A.  Millis  and  R.  E.  Montgomery, 
Organized  Labor  (New  York,  1945),  Chs.  11-13;  E.  E.  Witte,  The  Govern- 
ment in  Labor  Disputes  (New  York,  1932);  Kurt  Braun,  The  Settlement  of 
Industrial  Disputes  (Philadelphia,  1944) ;  iMbor  and  the  Government  (Twenti- 
eth Century  Fund,  New  York,  193S) ;  T.  R,  Fisher,  Industrial  Disputes  and 
Federal  Legislation  (New  York,  1940).  An  excellent  review  of  statutory 
developments  is  "Federal  Legislation  on  Labor-Management  Disputes,"  Monthly 
Labor  Review,  Vol.  64,  p.  839  (1947). 

•/n  re  Neagle,  US  U.  S.  1,  69  (1890). 
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The  authority  of  the  President  in  labor  disputes  is  best  de- 
scribed by  classifying  the  situations  in  which  it  can  be  brought 
to  bear.  His  powers  fall  under  three  headings:  1)  the 
power  literally  to  "keep  the  peace  of  the  United  States,"  by 
instituting  military  action  in  strikes  attended  by  violence  and 
public  disorder;  2)  the  power  to  remove  obstructions  to  the  flow 
of  industrial  production  in  time  of  war  (or  just  before  and  after 
war)  by  establishing  emergency  agencies  to  settle  labor  disputes  and 
by  enforcing  their  decisions  with  seizure  and  other  sanctions;  3)  the 
power  to  intervene  in  disputes,  not  necessarily  wartime  or  touched 
with  violence,  that  constitute  an  economic  national  emergency. 
The  first  and  second  of  these  powers  are  well  established  and  will 
therefore  be  examined  only  briefly  in  this  article;  the  third,  in 
which  the  elements  of  transition  are  most  clearly  present,  will 
be  considered  at  more  length.  It  goes  without  sa5dng  that  these 
situations  can  merge,  that  one  great  industrial  crisis  might  answer 
two  or  all  of  these  descriptions. 

The  constitutional  and  statutory  sources  of  the  President's 
authority  in  each  of  these  situations  will  become  apparent  as  this 
discussion  proceeds,  but  another  source  should  be  recognized  at 
this  early  stage.  Franklin  D.  Roosevelt  once  characterized  the 
Presidency  as  "pre-eminently  a  place  of  moral  leadership,"*  and 
nowhere  has  the  moral  force  of  this  office  been  more  fruitftdly 
exerted  than  in  the  field  of  labor  disputes.  It  was  the  inventive 
Theodore  Roosevelt  who  first  discovered  that  the  champions  of 
labor  and  management  are  more  likely  to  give  heed  to  the  public 
interest  if  the  field  of  combat  is  shifted  from  a  hotel  suite  to  the 
White  House.5  Since  his  time  the  prestige  of  the  Presidency  has 
been  the  deciding  factor  in  the  settlement  of  some  of  our  most 
noted  industrial  struggles.  It  is  a  long  step  up  from  the  Director 
of  the  Federal  Mediation  and  Conciliation  Service,  however  ex- 
cellent a  public  servant  he  may  be,  to  the  President  of  the  United 
States,  and  neither  the  Court  nor  Congress  can  contest  the  moral 
primacy  of  presidential  intervention. 

*New  York  Times,  November  13,  1932. 

^Lest  some  sharp-eyed  Bull  Mooser  come  down  upon  me  like  Byron's 
Assyrian,  let  me  say  that  I  am  aware  that  T.  R.'s  historic  meeting  with  John 
Mitchell  and  George  F.  Baer  took  place  at  the  temporary  White  House,  22 
Lafayette  Place. 
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The  particular  power  of  the  President  to  send  troops  into  an 
area  menaced  or  racked  by  strike  violence  is  a  part  of  his  general 
power  to  deploy  the  armed  forces  to  maintain  order  and  authority 
throughout  the  nation.  When  industrial  relations  degenerate  into 
industrial  warfare,  the  President  may  step  in  and  take  whatever 
military  measures  are  necessary  to  preserve  the  peace.  In  most 
instances  the  policing  of  disorderly  strikes  is  the  duty  of  the  state 
and  local  authorities.  The  President  will  order  federal  intervention 
in  two  situations  only:  when  he  has  been  requested  to  act  by  the 
proper  state  authorities,  who  thereby  acknowledge  their  own  in- 
capacity to  preserve  order  (and  he  may,  of  course,  refuse  the 
request) ;  or  when  federal  laws  and  rights  are  being  flouted  and 
the  national  interest  in  a  restoration  of  order  is  clear. 

The  President  may  base  his  actions  on  both  the  Constitution 
and  the  laws.^  To  his  indefinite  range  of  powers  as  Commander- 
in-Chief  and  chief  executive  has  been  added  a  healthy  display  of 
statutes  through  which  Congress  has  turned  over  to  him  the  re- 
sponsibility for  "calling  forth  the  militia,"  and  the  regulars  as 
well,  "to  execute  the  laws  of  the  Union,  suppress  insurrections, 
and  repel  invasions."''  Just  how  deeply  the  use  of  these  powers 
may  cut  into  the  liberties  of  the  people  has  never  been  determined, 
but  the  best  authorities  agree  that,  should  circumstances  dictate, 
the  full  power  of  martial  law  is  at  his  command.^  Since  "neces- 
sity," whatever  that  means,  is  the  only  limit  placed  upon  the 
arbitrary  power  of  the  executive  prosecuting  a  state  of  martial 
law,  "necessity"  must  also  be  considered  the  limit  of  the  Presi- 
dent's power  to  use  troops  in  a  wide-spread  condition  of  strike 
violence.  He  may  take  whatever  steps  the  situation  demands, 
even  suspend  the  writ  of  habeas  corpus  for  strike  leaders  (or  strike 
breakers)    who  are  fomenting  violent   action.^     The  close   tie-in 

"Bennett  M.  Rich,  The  Presidents  and  Civil  Disorder  (Washington,  1941), 
Ch.  12. 

'See  particularly  Revised  Statutes  S297-5300,  U.  S.  Code,  Title  SO,  sections 
201-204.    See  also  Title  32,  sections  81a,  81b,  82. 

®See  generally  R.  S.  Rankin,  When  Civil  Law  Fails  (Durham,  1939) ;  Charles 
Fairman,  The  Law  of  Martial  Rule  (2d  ed.,  Chicago,  1943)  ;  Frazer  Arnold, 
"The  Rationale  of  Martial  Law,"  Am.  Bar.  Assn.  Journal,  Vol.  IS,  p.  550 
(1929);  E.  S.  Corwin,  "Martial  Law,  Yesterday  and  Today,"  Pol.  Sci.  Q., 
Vol.  17,  p.  95  (1932);  W.  E.  Birkhimer,  Military  Government  and  Martial 
Law  (3d  rev.  ed.,  Kansas  City,  1914). 

•Compare  Moyer  v.  Peabody,  212  U.  S.  78  (1909). 
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with  martial  law  of  the  President's  power  to  police  violent  strikes 
is  illustrated  by  an  incident  that  took  place  during  the  Colorado 
coal  strike  of  1914.  One  of  the  army  commanders  who  had  been 
sent  into  the  area  of  conflict  under  President  Wilson's  orders 
suggested  to  the  War  Department  that  martial  law  be  declared 
in  his  district.  The  answer  of  Secretary  of  War  Garrison  was  con- 
clusive and  instructive: 

I  do  not  know  of  anything  that  you  cannot  do  under  existing  circumstances 
that  you  could  do  any  better  if  there  was  a  written  proclamation  of  martial  law 
posted  in  your  district.io 

The  first  of  the  great  industrial  struggles,  the  bitter  railroad 
strike  of  1877,  was  likewise  the  first  occasion  for  the  exercise  of 
this  power.ii  The  unexpected  violence  of  that  strike,  or  rather 
series  of  strikes,  spread  over  fourteen  states;  nine  governors  called 
for  federal  assistance.  President  Hayes,  faced  by  an  unaccustomed 
form  of  internal  disorder,  moved  from  one  step  to  the  next  with 
careful  judgment  and  set  a  number  of  precedents  that  are  valid 
to  this  day.  His  view  of  presidential  power  in  this  situation  was 
naturally  somewhat  limited,  for  he  was  a  cautious  man  with  a 
respect  for  the  federal  system  and  a  horror  of  innovation.  The 
use  of  troops  was  directed  to  three  ends:  answering  the  formal 
request  of  a  helpless  state,  protecting  government  property,  and 
enforcing  the  orders  of  the  federal  courts.  Among  the  outstand- 
ing precedents  established  were  Hayes'  decision,  taken  in  consulta- 
tion with  the  Cabinet,  that  he  could  if  necessary  declare  martial 
law;  the  insistence  on  formal  and  proper  requests  for  federal 
aid; ^2  tjjg  issuance  of  proclamations  as  required  by  Revised 
Statute  5300;  ^3  and  the  judicious  use  of  troops  under  federal 
orders  to  preserve  order  and  protect  property,  but  not  to  break  the 
strike.  The  most  signal  aspect  of  this  incident,  however,  was  the 
instinctive  manner  in  which  the  whole  nation,  including  many  of 
the  strikers,  turned  to  the  President  for  aid  in  restoring  order. 
From  this  time  forward  no  violent  strike  on  a  national  scale  has 

^^Federal  Aid  in  Domestic  Disturbances,  1903-1922,  Sen.  Doc.  263,  67th 

Cong.,  2d  Sess.,  p.  315  (1922). 

**F.  T.  Wilson,  Federal  Aid  in  Domestic  Disturbances,  Sen.  Doc.  209,  57th 
Cong.,  2d  Sess.,  Ch.  9  (1903);  Rich,  op.  cit.,  Ch.  5;  J.  A.  Dacus,  Annals  of 
the  Great  Strikes  (Chicago,  1877). 

^^Rich,  op.  cit.,  pp.  78-79. 

^'For  these  proclamations,  see  20  Stat.  803-805. 
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taken  place  without  evoking  concerted  pleas  for  presidential  action. 
The  next  important  instance  of  federal  intervention  in  the 
warfare  of  labor  and  management,  that  of  President  Cleveland  in 
the  Pullman  Strike  of  1894,  was  at  once  the  most  forceful  and 
questionable  employment  of  this  presidential  power.^*  A  seven- 
week  strike  of  2500  workers  at  the  Pullman  Palace  Car  Company 
in  Chicago,  touched  off  by  an  arrogant  display  of  "industrial 
statesmanship"  by  the  officers  of  the  company,  became  a  national 
problem  when  the  American  Railroad  Union  voted  a  boycott  of 
all  Pullman  cars.  Riots,  derailings,  burnings,  and  general  obstruc- 
tion of  the  railroads  occurred  at  many  points  in  the  West,  par- 
ticularly in  the  Chicago  area,  and  President  Cleveland  was  called 
upon  to  preserve  the  peace.  The  actions  of  the  President,  which 
were  really  the  actions  of  Attorney  General  Richard  Olney,  were 
ill-conceived,  disconnected,  and  thoroughly  effective — in  breaking 
the  strike:  the  procurement  from  the  federal  court  in  Chicago  of 
an  exhaustive  injunction,!^  based  on  the  Sherman  Act  of  1890, 
against  the  American  Railroad  Union,  its  officers,  and  "all  other 
persons;"  the  use  of  regular  troops  to  enforce  federal  judicial  pro- 
cesses, remove  obstructions  to  the  mails,  and  break  up  "con- 
piracies  against  commerce  between  the  States;"  the  belated 
issuance  of  a  proclamation  advising  those  who  persisted  in  rioting 
that  they  could  "not  be  regarded  otherwise  than  as  public 
«iemies;"i6  the  appointment  of  a  presidential  investigating  com- 
mission;!'''  and  the  high-handed  disregard  through  all  this  hurly- 
burly  of  the  opinions  of  Governor  Altgeld  of  Illinois.  At  every 
point  in  the  course  of  the  strike  and  its  suppression,  the  wishes 
of  the  railroad  officials,  who  acted  through  their  General  Man- 
agers* Association,  found  support  in  the  federal  government's 
actions.  Like  Hayes,  Cleveland  intervened  to  restore  public 
order;    unlike    Hayes    he    accomplished    this    by    judicially    and 

"Rich,  op.  cit.,  pp.  91-109;  Wilson,  op.  cit.,  Ch.  11;  Edward  Berman, 
Labor  Disputes  and  the  President  of  the  United  States  (New  York,  1924) ,  Ch. 
1;  Almont  Lindsey,  The  Pullman  Strike  (Chicago,  1942).  Cleveland's  own 
story  may  be  found  in  his  Presidential  Problems  (New  York,  1904),  Ch.  2. 

^'See  Felix  Frankfurter  and  Nathan  Greene,  The  Labor  Injunction  (New 
York,  1930),  pp.  17-19,  62-63,  253-263,  and  references  there  cited. 

"28  Stat.  1249. 

^''Under  authority  of  25  Stat.  501.  See  Report  on  the  Chicago  Strike  by 
Ike  United  States  Strike  Commission,  Sen.  Exec.  Doc.  7,  53d  Cong.,  3d  Sess. 
(1894-1895). 
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physically  breaking  the  strike.  The  exertions  of  the  President, 
however  unfortunate,  nevertheless  set  a  precedent,  especially  his 
arbitrary  action  in  overriding  Altgeld's  protest  against  the  unre- 
quested  dispatch  of  federal  troops  and  their  deployment  within 
his  state.  The  President,  as  Revised  Statute  5298  should  have 
already  made  plain,  does  not  have  to  wait  for  a  state  to  beg  assis- 
tance; the  federal  principle  presents  a  very  low  barrier  to  his  use 
of  troops  in  policing  major  strikes.  Nor  should  it  be  forgotten 
that  the  Supreme  Court  gave  a  sweeping  endorsement  to  the 
President's  course  of  action  in  its  decision  affirming  the  convic- 
tion of  Eugene  V.  Debs  of  the  Railway  Union  for  contempt  of 
the  lower  court's  injunction. 

'We  hold  it  to  be  an  incontrovertible  principle  that  the  Government  of 
the  United  States  may,  by  means  of  physical  force,  exercised  through  its 
official  agents,  execute  on  every  foot  of  American  soil  the  powers  and 
functions  that  belong  to  it.  This  necessarily  involves  the  power  to  command 
obedience  to  its  laws,  and  hence  the  power  to  keep  the  peace  to  that 
extent.  .  .  .' 

If  the  emergency  arises  the  Army  of  the  nation,  and  all  its  militia,  are 
at  the  service  of  the  nation  to  compel  obedience  to  its  laws.is 

In  the  years  since  the  Pullman  strike  the  Presidents  have 
employed  this  dictatorial  competence  with  more  circumspection 
and  less  severity,  and  with  considerable  success  in  achieving  the 
limited  purposes  of  this  type  of  intervention.  The  lessons  learned 
by  Hayes  and  Cleveland,  and  by  a  somewhat  befuddled  McKinley 
in  the  Coeur  d'Alene,  Idaho  strike  of  1899,  have  been  put  to  good 
emplo5mient  by  the  twentieth  century  Presidents.  The  refusal  of 
Theodore  Roosevelt  to  be  improperly  drawn  into  the  Colorado  coal 
strike  of  1903-1904;  the  same  President's  firm  actions  in  the 
Goldfield,  Nevada  miners'  strike  of  1907  when  he  forced  an  un- 
willing governor,  who  had  deceived  him  into  dispatching  troops, 
to  police  his  own  bailiwick;  the  powerful  and  impartial  exertion 
of  force  by  President  Wilson  in  the  Colorado  coal  strike  of  1914; 
President  Harding's  use  of  troops  in  the  West  Virginia  miners' 
strike  of  1921,  in  which  he  prepared  but  never  issued  a  proclama- 
tion of  martial  law;  and  Franklin  D.  Roosevelt's  refusal  to  inter- 
vene in  several  strikes  in  which  the  state  authorities  had  by  no 
means  exhausted  their  military  resources— all  these  are  instructive 

"/h  re  Debs,  158  U.  S.  564,  578-579  (1895),  citing  £.1:  parte  Siebold,  100 
U.  S.  371,  395  (1879). 


100  The  Journal  of  Politics  [Vol.  11 

instances  of  the  chief  executive's  discretionary  power  to  interpose 
his  authority  in  industrial  warfare.^^ 

This  power  continues  in  the  President's  possession,  embracing 
every  type  of  military  action  from  the  mere  threat  of  force  to 
outright  martial  law.  His  decision  to  intervene  in  a  violent  strike 
and  his  determination  of  the  measures  necessary  to  restore  order 
would  seem  to  be  conclusive; 20  in  the  employment  of  this  vast 
discretionary  authority,  as  in  the  exercise  of  most  of  his  great  pre- 
rogatives, the  President's  only  responsibility  is  to  the  political 
process  and  the  judgments  of  history.  Only  in  the  most  extreme 
circumstances  should  he  order  federal  intervention;  gubernatorial 
requests  for  assistance  should  be  carefully  investigated  before 
any  action  is  taken.  In  view  of  the  increased  potency  of  the 
National  Guard,  it  seems  likely  that  the  President  will  in  fact 
have  less  occasion  to  intervene  in  the  future.  The  use  of  this 
authority  must  be  as  neutral  as  it  is  sparing.  The  employment 
of  troops  is  for  one  purpose  only,  the  preservation  of  law  and 
order;  never  should  they  be  used  to  break  a  strike  or  force  a 
recalcitrant  employer  to  terms.  It  is  interesting  to  contrast  labor's 
general  distaste  for  the  National  Guard  with  its  high  regard  for 
the  federal  troops.  It  was  a  great  day  for  American  democracy 
when  the  arrival  of  the  regulars  in  Louisville,  Colorado  in  1914 
was  greeted  by  the  strikers  with  their  brass  band. 

II 

The  President  displays  an  unusual  degree  of  interest  in  labor 
disputes  that  occur  in  time  of  war.21  As  Commander-in-Chief  he 
is  concerned  before  all  others  that  the  production  and  delivery  of 
weapons  and  supplies  continue  without  interruption.  Under  the 
conditions  of  total  war  he  becomes  the  dominant  figure  in  indus- 
trial relations.  His  power  is  exerted  along  two  related  lines. 
First,  he  makes  it  his  immediate  business  to  see  that  peaceful 
relations  are  maintained  between  labor  and  management,  and  to 
this  end  institutes  special  agencies  to  aid  them  in  resolving  their 

**For  these  and  other  instances,  see  Berman,  op.  cit.,  Chs.  3,  4,  6  and  7; 
Rich,  op.  cit.,  Chs.  8-10. 

""F.  B.  Wiener,  A  Practical  Manual  of  Martial  Law  (Harrisburg,  1940), 
pp.  S4-5S. 

**0n  this  problem,  see  generally  Strikes  in  Defense  Industries,  Sen.  Doc.  52, 
77th  Cong.,  1st  Sess.   (1941). 
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differences.  Second,  he  enforces  the  orders  of  these  agencies  by 
the  application  of  "indirect  sanctions"  and  prevents  critical  work 
stoppages  by  the  ultimate  sanction  of  governmental  seizure.  The 
moral  force  of  the  Presidency  is  noticeably  enhanced  by  the  fact 
of  war;  a  plea  from  the  Commander-in-Chief  is  almost  irresistible — 
almost,  not  absolutely. 

The  path  that  Presidents  Roosevelt  and  Truman  followed  ip 
the  Second  World  War  was  unmistakably  blazed  by  Woodrow  Wil- 
son in  the  First.  Wilson  always  evidenced  special  concern  for  labor 
problems;  the  war  gave  him  repeated  opportunities  for  vigorous 
action.  2  2  He  set  up  several  boards  and  commissions  to  investigate 
or  mediate  in  particular  industries  or  regions  and  sponsored  im- 
portant labor-management  conferences.  The  leading  wartime  gov- 
ernmental agency  for  the  settlement  of  labor  disputes  was  the  twelve- 
man,  tripartite  National  War  Labor  Board,  established  by  presiden- 
tial proclamation  April  9,  1918.23  The  agency's  mandate  was  to 
"settle  by  mediation  and  conciliation  controversies  arising  between 
employers  and  workers  in  fields  of  production  necessary  for  the 
effective  conduct  of  the  war."24  j^  pursuit  of  an  unusually  fair- 
minded  statement  of  governmental  policy,  approved  by  the  Presi- 
dent and  appended  to  his  proclamation,  the  War  Labor  Board 
functioned  until  August,  1919,  as  a  high  court  of  industrial 
relations.  Findings  and  awards  were  made  in  some  490  cases. 
The  imp)ortance  of  the  Board's  work  was  attested  by  the  stature 
of  the  renowned  public  servant  who  acted  as  one  of  its  co-chairmen, 
William  Howard  Taft. 

The  War  Labor  Board  was  not  based  on  congressional  author- 
ity; its  decisions  therefore  found  their  usual  sanction  in  the  force 
of  public  opinion.  In  the  rare  instances  in  which  they  were 
challenged  by  labor  or  management,  the  President  stepped  in  to 
force  an  acceptance  and  prevent  a  strike.  Twice  in  the  course  of 
the  war  he  was  compelled  to  commandeer  the  plant  or  industry 
that  was  the  arena  of  the  dispute.  The  persistent  refusal  of  the 
Western  Union  Company  to  heed  a  decision  of  the  War  Labor 

^^Berman,  op.  cit.,  Ch.  5. 

^'40  Stat.  1766.  The  work  of  this  board  and  pertinent  statistics  are  pre- 
sented in  The  National  War  Labor  Board  (Bureau  of  Labor  Statistics,  Wash- 
ington, 1921)  ;  A.  M.  Bing,  War-Time  Strikes  and  their  Adjustment  (New  York, 
1921) ;  G.  S.  Watkins,  Labor  Problems  and  Labor  Administration  in  the 
United  States  in  the  War  (Urbana,  1919). 

^MO  Stat.  1768. 
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Board  or  the  pleas  of  the  President  led  to  a  joint  resolution  of 
July  16,  1918,  authorizing  government  control;  seizure  followed 
two  weeks  later.^s  A  similar  attitude  toward  governmental 
authority  on  the  part  of  the  Smith  and  Wesson  Company  of  Spring- 
field, Massachusetts  was  met  by  seizure  under  section  120  of  the 
National  Defense  Act  of  1916.26  The  most  celebrated  instance 
in  which  workingmen  felt  the  heavy  hand  of  presidential  authority 
was  the  Bridgeport  case  of  September,  1917.2'''  When  Wilson 
learned  that  certain  machinists  employed  in  manufacturing  muni- 
tions in  that  Connecticut  city  had  gone  on  strike  in  protest  against 
a  disappointing  award  of  the  War  Labor  Board,  he  sent  them  a 
strong  letter  threatening  to  have  them  drafted  into  military  service 
and  prohibited  from  seeking  employment  in  the  community's  war 
industries  for  one  year.^s  The  strikers  voted  immediately  to 
return  to  work. 

Throughout  the  war  Wilson  gave  full  moral  and  legal  support 
to  the  War  Labor  Board  and  all  other  agencies  engaged  in  the 
amicable  adjustment  of  labor-management  grievances.  "He  acted 
the  part  of  a  fair-minded  and  intelligent  statesman  in  dealing 
with  the  industrial  situation,'*29  and  his  prestige  and  policies  had 
a  healthy  influence  on  the  success  of  the  American  productive 
effort.  It  is  a  notable  fact  that  the  first  definite  governmental  labor 
policy  in  our  history,  the  statement  of  principles  heralding  the 
establishment  of  the  War  Labor  Board,  is  to  be  found  in  a  pro- 
clamation of  the  President  of  the  United  States. 

The  labor  activities  of  the  Commander-in-Chief  in  the  First 
World  War  were  thoughtfully  observed  by  his  subaltern  in  the  Nav>' 
Department.  Franklin  Roosevelt  moved  on  familiar  ground.  In 
the  second  war  as  in  the  first  the  chief  federal  agencies  engaged 
in  the  settlement  of  labor  disputes  were  wholly  the  creations  of 
executive  authority.    The  most  important  of  these  was  the  National 


*°40  Stat.  904,  1807. 

^•September  14,  1918.  Report  of  the  Activities  of  the  War  Department 
in  the  Field  of  Industrial  Relations  during  the  War  (Washington,  1919),  p.  34. 
See  39  Stat.  213. 

^''Bing,  op.  cit.,  pp.  73-81. 

**rAe  Messages  and  Papers  of  Woodrow  Wiison  (New  York,  1924),  Vol.  1. 
pp.  SlS-516. 

^"Berman,  op.  cit.,  p.  151. 
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Wax  Labor  Board,3o  established  by  President  Roosevelt  January 
12,  1942,  on  the  ruins  of  the  National  Defense  Mediation  Board. 
The  latter  had  been  set  up  in  March,  1941,  as  a  tripartite  body 
with  investigatory  and  mediatory  powers  in  disputes  in  defense 
industries,3i  and  had  functioned  with  reasonable  success  in  the 
disposition  of  about  100  cases  certified  to  it  by  the  Secretary  of 
Labor.  This  agency's  days  were  abruptly  ended  by  the  with- 
drawal of  its  CIO  members  in  protest  against  a  rejection  of  the 
United  Mine  Workers'  demand  for  a  union  shop  in  the  captive 
mines. 

Shortly  after  Pearl  Harbor  the  President  convened  a  labor- 
management  conference  that  agreed  on  three  principles:  there 
should  be  no  strikes  or  lock-outs  during  the  war ;  all  disputes  should 
be  settled  by  peaceful  means;  the  President  should  create  a  new 
agency  to  handle  these  disputes.  The  twelve-man,^^  tripartite 
National  War  Labor  Board  functioned  until  December  31,  1945-^^ 
In  the  four  years  of  its  existence  it  disposed  of  thousands  of  cases 
through  arbitration  and  mediation.  In  addition  to  its  executive 
authority  to  settle  labor  disputes  it  had  important  wage-approving 
duties  under  the  amended  Price  Control  Act  of  1942.^*  As  it 
finally  evolved,  the  NWLB  sat  in  Washington  as  a  policy-deter- 
mining "supreme  court  of  labor"  to  which  one  of  its  twelve  regional 
boards  could  refer  leading  cases  and  unenforceable  decisions. 

The  enforcement  of  the  Board's  orders  was  once  again  pri- 
marily a  presidential  responsibility.  The  War  Department,  the 
War  Production  Board,  the  Bureau  of  Internal  Revenue,  and 
particularly  the  Director  of  Economic  Stabilization  (under  an 
Executive  Order  of  August  16,  1943 )3'^  were  called  upon  to  assist 

"Executive  Order  9017;  F.  R.,  Vol.  7,  p.  237.  See  generally  the  publica- 
tions and  decisions  of  the  NWLB,  especially  its  Monthly  Reports;  L.  B.  Boudin, 
"The  Authority  of  the  National  War  Labor  Board  over  Labor  Disputes," 
Michigan  L.  R.,  Vol.  4.1,  p.  329  (1944)  ;  Wayne  Morse,  "The  NWLB,  Its 
Powers  and  Duties,"  Oregon  L.  R.,  Vol.  22,  p.  1  (1942);  C.  E.  Warne  (ed.), 
War  Labor  Policies  (New  York,  194S) ;  Braun,  op.  cit.,  pp.  185ff, 

^^Executive  Order  8716;  F.  R.,  Vol.  6,  p.  1S32.  See  Report  on  the  Work  of 
the  National  Defense  Mediation  Board  (Bureau  of  Labor  Statistics,  Washing- 
ton, 1942). 

^®In  1944  the  full-time  public  members  were  increased  to  eight. 

='^Executive  Order  9672;  F.  R.,  Vol.  11,  p.  221. 

''*46  Sfat.  76^;  Executive  Order  9250;  F.  R.,  Vol.  7,  p.  7S71. 

"Executive  Order  9370;  F.  R.,  Vol.  8,  11463. 
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in  assuring  compliance  with  the  NWLB's  decisions.  Labor  was 
punished  by  withholding  union  dues,  union  security,  and  retro- 
active pay  raises  at  seized  plants,  and  by  cancellation  of  draft 
deferments;  management  by  the  denial  of  essential  fuels,  material, 
and  transportation,  and  the  cancellation  of  contracts.  The  extent 
to  which  this  business  of  indirect  sanctions  can  be  carried  was 
demonstrated  in  the  first  of  the  two  ill-tempered  battles  between 
the  government  and  Montgomery  Ward.  At  one  point  in  the  pre- 
seizure  skirmishing  the  Post  Office  Department  simply  withdrew 
seventy  of  its  seventy-five  employees  at  Ward's  and  refused  to 
deliver  first  class  mail.  The  effect  of  this  move  on  both  Ward's 
business  and  the  nation's  farm  population  has  unfortunately  not 
been  the  subject  of  a  doctor's  thesis. 

The  final  sanction  of  presidential  seizure  was  resorted  to  three 
times  in  aid  of  the  National  Defense  Mediation  Board,  about 
fifty  times  in  the  course  of  the  shooting  war,  and  eight  times 
from  September  2,  1945,  to  September  2,  1948.36  The  Presi- 
dent's constitutional  power  to  commandeer  plants  and  industries 
was  supplemented  by  several  statutes,^ '''  especially  the  Smith- 
Connally  (War  Labor  Disputes)  Act  of  1943^^  and,  in  respect  to 
transportation,  the  very  convenient  act  of  August  29,  19 16.^^ 
In  the  light  of  the  President's  constitutional  status  as  Commander- 
in-Chief,  many  of  these  provisions,  especially  section  3  of  the 
Smith-Connally  Act,  were  supererogatory.  Usually  both  Mr.  Roose- 
velt and  Mr.  Truman  cited  all  their  authorities  in  one  jumbled 
sentence,  leaving  it  to  the  commentators  to  determine  which  was 
the  most  reliable  in  the  particular  case.  The  pattern  was  set  in 
the  very  first  seizure  of  the  unlimited  national  emergency,  that  of 
the  North  American  Aviation  plant  at  Inglewood,  California,  in 
June,  1941;  the  President  announced  that  he  was  acting  pursuant  to 
the  powers  vested  in  him  "by  the  Constitution  and  laws  of  the 
United  States,  as  President  of  the  United  States  and  Commander-in- 
Chief  of  the  Army  and  Navy  of  the  United  States."**^ 

^*See  generally  Ludwig  Teller,  "Government  Seizure  in  Labor  Disputes," 
Harvard  L.  R.,  Vol.  60,  p.  1017  (1947);  G.  C.  Vietheer,  "The  Government 
Seizure  Stratagem  in  Labor  Disputes,"  Public  Admin.  Rev.,  Vol.  6,  p.  149  (1946). 

'''Vietheer,  loc.  cit.,  pp.  149-150. 

^*S7  Stat.  163,  passed  over  Mr.  Roosevelt's  veto.  This  act  came  to  an 
automatic  end  June  30,  1947. 

*"39  Stat.  619,  645. 

"Executive  Order  8773;  F.  R.,  Vol.  6,  p.  2777. 
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Such  an  overpowering  combination  was  usually  sufficient  to 
convince  both  labor  and  management  of  the  validity  of  presidential 
commandeering.  Only  once  was  this  power  seriously  challenged  in 
the  courts.  The  highly  publicized  seizures  of  Montgomery  Ward 
and  Company  were  submitted  to  judicial  scrutiny  when  the  gov- 
ernment brought  suit  for  a  declaratory  judgment  to  establish  the 
legality  of  its  possession  of  Ward's  retail  stores.  The  intrepid 
Judge  Sullivan  of  Chicago  held  that  the  seizure  was  improper, 
since  the  company  was  engaged  in  "distribution"  rather  than  "pro- 
duction." The  circuit  court  reversed  this  decision,  and  the  Supreme 
Court  held  the  case  moot  with  the  cessation  of  hostilities.*^  The 
President's  wartime  power  to  seize  and  operate  industrial  facilities 
extends  far  into  civilian  territory,  especially  in  view  of  the  govern- 
ment's contention  in  the  course  of  this  litigation  that  the  company 
deserved  seizure  because  its  defiance  of  the  NWLB's  orders  threat- 
ened "the  disintegration  of  the  wartime  structure  of  labor  relations 
which  .  .  .  cannot  survive  successful  repudiation  by  a  company 
of  the  size  and  economic  importance"  of  Montgomery  Ward.  This 
power  exists  at  the  time  of  this  writing,  as  Mr.  Truman's  seizure 
of  the  nation's  railroads  May  10,  1948  clearly  demonstrated,* 2 

The  recent  lessons  concerning  the  delicate  problems  of  war- 
time governmental  intervention  in  labor  disputes  should  be 
thoroughly  studied  and  filed  away  for  future  use.  The  policies, 
organization,  and  methods  of  operation  of  the  first  and  second 
National  War  Labor  Boards  would  seem  to  provide  satisfactory 
working  models  for  a  third,  should  the  disaster  of  war  overtake 
us  once  more.  It  would  be  advisable,  however,  to  institute  such  a 
board  on  the  basis  of  a  detailed  statute  rather  than  again  to 
throw  the  burden  on  the  heavily  laden  Commander-in-Chief  clause. 
The  next  board  should  have  direct,  legal  sanctions  for  enforcing 
its  orders.  All  this  speculation  depends,  of  course,  upon  whether 
we  so  much  as  get  a  chance  to  set  up  our  boards  and  bureaus. 


"58  Fed.  Supp.  408  (N.D.  Illinois,  1945)  :  reversed  in  150  Fed.  2d,  369 
fC.  C.  A.  7th,  1945) ;  certificate  denied  prior  to  circuit  court's  decision,  324 
U.  S.  858  (1945);  held  moot,  326  U.  S.  690  (1945).  See  "Issues  Involved  in 
the  Montgomery  Ward  Seizure,"  Congressional  Digest,  Vol.  24,  p.  67  (1945); 
Investigation  of  Seizure  of  Montgomery  Ward  and  Company,  Select  Com- 
mittee, House  of  Representatives,  78th  Cong.,  2d  Sess.  (1944);  40  Op.  Att'y 
Gen.  83  (1944). 

"Executive  Order  9957 ;  F.  R.,  Vol.  13,  p.  2503. 
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III 

The  most  important  aspect  of  the  President's  authority  in  labor 
disputes  is  his  power  to  prevent  or  settle  strikes  that  substantially 
endanger  the  health  and  safety  of  the  nation.  Quite  apart  from 
the  manifest  threat  to  the  national  well-being  presented  by  strike 
violence  or  the  stoppage  of  war  production  is  the  continuing  pro- 
blem of  strikes  in  the  basic  industries  and  the  transportation  system. 
The  American  people  know  from  first-hand  experience  how  injurious 
a  wide-spread  work  stoppage  in  the  telephone  system  or  steel 
mills  can  be,  and  long  before  Judge  Goldsborough  began  his 
lecture  course  for  John  L.  Lewis  we  recognized  that  a  strike  of  long 
duration  in  the  railroads  or  coal  mines  might  cause  ''society  itself" 
to  "disintegrate."  The  powers  of  the  President  in  this  area  flow 
from  three  main  sources:  his  position  as  President,  the  Railway 
Labor  Act  of  1926,  and  the  Labor  Management  Relations  Act 
of  1947. 

The  President  need  not  cite  constitutional  or  statutory  clauses 
to  interpose  his  authority  in  labor  disputes.  For  fifty  years  Presi- 
dents have  been  summoning  up  the  prestige  of  their  high  office 
to  persuade  labor  and  management  "to  do  what  they  ought  to 
do  without  persuasion."  Whatever  statutory  techniques  of  govern- 
mental intervention  we  have  at  present  or  may  develop  in  the 
future,  the  matchless  opportunity  of  the  President  to  mobilize 
and  express  public  opinion  remains  his  keenest  weapon. 

It  is  not  surprising  that  the  first  unsheathing  of  this  weapon 
took  place  in  the  incumbency  of  Theodore  Roosevelt,  the  leading 
expounder  if  not  practitioner  of  the  "Stewardship  Theory."*" 
The  tactics  of  the  President  in  the  anthracite  coal  strike  of  1902, 
even  his  mere  participation  in  its  settlement,  established  impressive 
patterns  of  action  for  those  who  were  to  follow  him.**  The 
personal  pleas  to  both  camps  In  the  struggle,  the  White  House 
Qjnference  at  which  the  contestants  were  reminded  (in  a  high, 
shrill    voice)    of    the    public    interest,    the    appointment    without 

^'See  his  own  statement  of  this  doctrine  in  An  Autobiography  (New  York, 
1913),  pp.  388-389,  and  Taft's  rebuttal  in  Our  Chief  Magistrate  And  His 
Powers  (New  York,  1916),  pp.  139-147.  See  also  M.  S.  Gulp,  "Executive 
Power  in  Emergencies,"  Michigan  L.  R.,  Vol.  31,  pp.  1066,  1077-  109S   (1933). 

**Bcrman,  op.  cit.,  pp.  46-59;  H.  S.  Pringle,  Theodore  Roosevelt  (New 
York,  1931),  pp.  264-278;  Report  to  the  President  on  the  Anthracite  Coal 
Strike  (.'^thracite  Coal  Strike  Commission,  Washington,  1903) ;  and  T.  R.'s 
account  in  An  Autobiography,  op.  cit.,  pp.  S04-S18. 
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statutory  authorization  of  an  investigating  commission,  the  promise 
of  future  administrative  or  legislative  action  to  redress  long-range 
grievances,  even  the  preparation  to  mine  coal  with  bayonets — all 
these  things,  done  by  Roosevelt  in  1902,  have  been  done  many 
times  since.  He  was  accused,  of  course,  of  having  acted  in  the 
interest  of  a  second  term;  yet  whatever  his  motive  he  forced 
the  termination  of  one  of  the  most  painful  disputes  in  American 
history  in  a  neutral  manner  and  without  breaking  the  strike.  This 
was  the  first  time  that  a  President  had  ever  intervened  to  mediate 
a  major  labor  dispute  imperilling  the  health  and  safety  of  the 
nation.  The  Rhadamanthine  exertion  of  moral  power,  of  which 
this  President  had  more  than  his  share,  was  decisive  in  the  settle- 
ment. 

It  iflustrated  as  well  as  anything  that  I  did  the  theory  which  I  have 
called  the  Jackson-Lincoln  theory  of  the  Presidency;  that  is,  that  occasionally 
great  national  crises  arise  which  call  for  immediate  and  vigorous  executive 
action,  and  that  in  such  cases  it  is  the  duty  of  the  President  to  act  upon  the 
theory  that  he  is  the  steward  of  the  people,  and  that  the  proper  attitude  for 
him  to  take  is  that  he  is  bound  to  assume  that  he  has  the  legal  right  to  do 
whatever  the  needs  of  the  people  demand,  unless  the  Constitution  or  the  laws 
explicitly  forbid  him  to  do  it.  45 

Succeeding  Presidents  have  invoked  their  prestige  to  ward  off 
or  end  other  disastrous  strikes.  The  personal  nature  of  the  office, 
the  fact  that  "the  President  is  at  liberty,  both  in  law  and  conscience, 
to  be  as  big  a  man  as  he  can,"*®  has  convincing  demonstration  in 
the  labor  history  of  the  twentieth-century  Presidents.  As  might 
be  expected,  Presidents  Wilson  and  Franklin  Roosevelt  intervened 
most  repeatedly  and  decisively,  but  even  Mr.  Harding  was  sent 
down  into  the  arena  by  the  stern  commands  of  the  American 
public.  Several  more  vigorous  techniques  have  been  developed  since 
1902.  Three  times  (the  threatened  railroad  strikes  of  1913  and 
1916  and  the  railroad  crisis  of  1946)  Presidents  have  sought  con- 
gressional aid;  and  four  times  (the  bituminous  coal  strike  of 
1919,*'''  the  railway  shopmens'  strike  of  1922,*^  the  miners'  strike 

'""Ibid.,  p.  504. 

"Woodrow  Wilson,  Constitutional  Government  (Mew  York,  1908),  p.  70. 

^^Berman,  op.  cit.,  pp.  176-187.  This  case,  like  so  many  other  anti-strike 
injunctions,  went  unreported.  The  order  may  be  found  in  F.  B.  Sayre,  Cases 
on  Labor  Law  (Cambridge,  1923),  pp.  757-759. 

*^United  States  v.  Railway  Employees'  Department,  A,  F.  L.,  283  Fed.  479 
(1922);  286  Fed.  228  (1923);  290  Fed.  978  (1923). 
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of  1947, *9  and  the  threatened  railroad  strike  of  1948^0)  they 
have  taken  a  leaf  from  Cleveland's  unfortunate  book  and  secured 
injunctions,  with  var3dng  degrees  of  justice  and  success. 

This  force  first  exerted  by  Theodore  Roosevelt  is  one  of  those 
presidential  powers  of  customary  origin  that  can  be  used  for  great 
good  or  greater  evil.  It  must  be  exercised  frugally,  with  impartiality 
and  discretion,  and  particularly  not  in  such  a  way — as  we  shall  see 
that  it  has  been  on  several  occasions — that  it  cuts  the  ground  from 
under  regular  statutory  procedures  of  mediation  and  arbitration. 
There  are  limits  to  the  use  of  presidential  prestige  in  the  settlement 
of  Industrial  disputes. 

IV 

The  first  of  the  two  present-day  statutes  in  which  Congress  has 
explicitly  requested  the  President  to  be  an  emergency  participant 
in  labor  disputes  is  the  Railway  Labor  Act  of  1926.'^^  This  law 
was  the  outgrowth  of  a  long  and  educational  legislative  history, 
for  in  the  field  of  labor  relations,  too,  the  railroad  industry  was 
the  first  to  feel  the  strong  arm  of  federal  power.  The  pioneer 
attempt  to  meet  the  special  problem  of  railroad  labor  disputes 
was  an  act  of  1888.^2  This  statute,  which  provided  for  voluntary 
arbitration  in  the  transportation  system,  singled  out  the  President 
for  a  special  role.  He  was  empowered  to  appoint  a  temporary 
investigating  commission  to  aid  in  settling  a  particular  controversy, 
on  his  own  responsibility  or  upon  application  by  one  of  the  parties 
or  a  state  governor.  The  law  was  a  failure  and  was  used  only 
once,  when  Cleveland  belatedly  set  up  a  commission  to  report  on 
the  causes  of  the  Pullman  strike.  Nevertheless,  the  way  had  been 
pointed  out  for  future  action. 

*^United  States  v.  United  Mine  Workers,  330  U.  S.  258  (1947). 

^'New  York  Times,  May  11,  June  11,  July  2,  1948. 

"44  Stat.  577,  amended  by  the  act  of  June  21,  1934;  48  Stat.  1185.  An 
act  of  April  10,  1936  (49  Stat.  1189)  extended  the  provisions  of  this  law  to 
"common  carriers  by  air."  See  generally  Annual  Report  of  the  United  States 
Board  of  Mediation,  Nos.  1-8  (1927-1934)  ;  Annual  Report  of  the  National 
Mediation  Board,  now  in  its  fourteenth  year;  H.  D.  Wolf,  The  Railroad  Labor 
Board  (Chicago,  1927),  Chs.  16,  17;  Millis  and  Montgomery,  op.  cit.,  pp.  730- 
748;  Fisher,  op.  cit.,  Ch.  5;  A.  R.  Ellingwood,  "The  Railway  Labor  Act  of 
1926,"  Journal  of  Pol.  Economy,  Vol.  36,  p.  S3  (1928). 

*^2S  Stat.  501. 
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From  here  the  long  trail  wound  through  the  Erdman  Act  of 
1898,  the  Newlands  Act  of  1913,  the  Adamson  Act  of  1916,  the 
period  of  federal  control  from  1917  to  1920,  and  the  Trans- 
portation Act  of  1920.^3  It  was  the  third  of  these  statutes,  the 
Adamson  Act,'**  that  Wilson  persuaded  Congress  to  enact  in  an 
historic  effort  to  settle  a  major  labor  dispute  by  direct  legislative 
action.  A  struggle  over  the  eight-hour  day  between  the  united 
Brotherhoods  and  the  equally  united  railroad  industry  was  about 
to  erupt  into  a  strike  when  the  President  moved  in.  "I  feel  that 
I  have  the  right,  therefore,  to  request,  and  I  do  hereby  request, 
as  the  head  of  the  Government,  that  before  any  final  decision  is 
arrived  at  I  may  have  a  personal  conference  with  you  here,"  wrote 
the  President  to  the  disputants.^  ^  A  series  of  White  House 
conferences  ensued  directly.  When  the  railroad  managers  rejected 
the  President's  proposals,  he  secured  from  Congress,  in  the  space 
of  four  days,  a  law  establishing  the  eight-hour  day,  and  thus 
staved  off  a  major  strike.  Presidential  demands  for  drastic 
powers  to  prevent  railroad  strikes  during  national  emergencies 
were,  like  similar  demands  in  May,  1946,  effectively  side-tracked. 
This  incident  convinced  both  managers  and  unions  that  only 
efficient  federal  administrative  machinery  would  prevent  every 
dispute  from  becoming  a  subject  for  extraordinary  presidential 
or  congressional  action,  and  after  several  more  false  starts  a 
solution  was  reached.  The  Railway  Labor  Act  of  1926  was  the 
product  of  a  joint  committee  of  union  and  management  represen- 
tatives.    This  was  one  labor  law  that  both  sides  wanted. 

The  normal  administration  of  the  Railway  Labor  Act  is  the 
responsibility  of  the  National  Mediation  Board  and  the  National 
Railroad  Adjustment  Board,  two  establishments  quite  independent 
of  presidential  supervision.  Only  when  a  railroad  labor  dispute 
threatening  "substantially  to  interrupt  interstate  commerce"  cannot 
be  settled  by  the  regular  procedures  of  the  National  Mediation  Board 
may  the  President  be  called  upon  to  act  under  section  10  of  this  stat- 
ute. At  his  discretion  he  may  then  appoint  a  public  emergency  board, 
of  whatever  size  and  membership  he  thinks  necessary,  to  "inves- 

^'For  a  summary  of  this  legislation,  see  the  National  Mediation  Board's 
publication  The  Railway  Labor  Act  and  the  National  Mediation  Board  (Wash- 
ington, 1940). 

"39  Stat.  721,  upheld  in  Wilson  v.  New,  243  U.  S.  332  (1917). 

"^New  York  Time^,  August  16,  1916. 
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dgate  and  report  respecting  such  dispute"  within  thirty  days. 
For  the  duration  of  this  period  and  another  thirty  days  "no  change, 
except  by  agreement,  shall  be  made  by  the  parties  to  the  controversy 
in  the  conditions  out  of  which  the  dispute  arose,"  With  his 
decision  to  withhold  or  publish  the  emergency  board's  report  and 
recommendations,  the  President's  statutory  competence  comes  to 
an  end. 

For  some  years  the  act  and  its  emergency  provisions  functioned 
effectively,  and  the  railroad  industry  was  quite  free  of  strikes. 
Recently,  however,  the  emergency  machinery  has  been  overworked 
and  circumvented,  and  for  both  these  reasons  the  entire  pattern 
of  governmental  intervention  in  railroad  labor  relations  has  been 
endangered.  In  the  first  eight  years  of  the  act  eleven  emer- 
gency boards  were  instituted,  in  the  next  seven  only  nine;  in  the 
single  year  1947  nine  disputes  were  referred  to  emergency  boards 
established  under  the  Railway  Labor  Act  and  thirteen  to  the 
temporary  wartime  National  Railway  Labor  Panel  created  in 
May,  1942,  to  supplement  the  emergency  procedures  imder 
section  10.^®  It  is  evident  that  these  procedures  have  virtually 
become  part  of  the  regular  machinery,  that  no  major  dispute  is 
settled  until  it  has  been  carried  all  the  way.  This,  of  course,  is 
a  result  that  defeats  the  very  purpose  of  the  emergency  provisions. 
Moreover,  informal  presidential  by-passing  of  the  Railway  Labor 
Act  has  injured  it  considerably.  President  Roosevelt  intervened 
improperly  on  several  well-remembered  occasions  by  setting  up 
special  fact-finding  boards,  persuading  the  carriers  to  grant  pay 
increases  in  addition  to  those  recommended  by  one  of  his  regular 
emergency  boards  with  a  veiled  promise  that  rates  would  also  be 
increased,  and  even  offering  himself  as  arbitrator  in  one  major 
dispute.  Through  the  use  of  his  great  prestige  and  his  status  as 
Commander-in-Chief  he  managed  to  avert  railroad  strikes  in  time 
of  war,  but  he  did  heavy  damage  to  the  act  and  a  disservice  to  the 
Board.  Nor  can  it  be  denied  that  "the  railroad  strike  of  1946  .  .  . 
was  a  direct  result  of  the  policy  initiated  by  President  Roosevelt 
and  inherited  by  his  successor."'"'^  The  railroad  unions  had  been 
led  to  believe  that  no  President  would  ever  countenance  a  nation- 

'*Executive  Order  9172;  F.  R.,  Vol.  7,  p.  3913. 

^^H.  W.  Metz  and  M.  Jacobstein,  A  National  Labor  Policy  (Washington, 
1947),  p.  39.  See  also  Elinore  M.  Herrick's  provocative  article  "Intervention 
in  the  Coal  Strike,"  New  York  Herald  Tribune,  April  20,  1948. 
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wide  strike,  but  would  step  in  at  the  last  moment  to  effect  a 
settlement  on  their  terms.  The  present  efficacy  of  the  emergency 
provisions  of  the  Railway  Labor  Act  is  a  matter  of  considerable 
uncertainty. 

V 

The  emergency  provisions  of  the  Taft-Hartley  (Labor  Man- 
agement Relations)  Act  of  1947  have  added,  however  temporarily,  a 
stout  new  weapon  to  the  President's  arsenal.^  ^  As  in  the  case  of 
the  Railway  Labor  Act,  the  President  has  little  to  do  with  the  normal 
administration  of  this  law.  The  Federal  Mediation  and  Conciliation 
Service  has  been  set  up  as  an  "independent  agency,"  although  the 
power  of  the  President  to  remove  its  Director  is  unfettered  by  statute; 
the  National  Labor  Relations  Board  remains  an  independent 
commission.  Title  II  of  the  act,  under  the  heading  "National 
Emergencies,"  singles  out  the  President  for  his  new  responsibility. 
He  may  participate  in  labor  disputes  under  the  following  con- 
ditions: 

Sec.  206.  Whenever  in  the  opinion  of  the  President  of  the  United  States, 
a  threatened  or  actual  strike  or  lock-out  affecting  an  entire  industry  or  a 
substantial  part  thereof  engaged  in  trade,  commerce,  transportation,  trans- 
mission, or  communication  among  the  several  States  or  with  foreign  nations, 
or  engaged  in  the  production  of  goods  for  commerce,  will,  if  permitted  to 
occur  or  to  continue,  imperil  the  national  health  or  safety,  he  may  appoint 
a  board  of  inquiry  to  inquire  into  the  issues  involved  in  the  dispute  and  to 
make  a  written  report  to  him  within  such  time  as  he  shall  prescribe.  Such 
report  shall  include  a  statement  of  the  facts  with  respect  to  the  dispute,  in- 
cluding each  party's  statement  of  its  position  but  shall  not  contain  any 
recommendations.  The  President  shall  file  a  copy  of  such  report  with  the 
Service  and  shall  make  its  contents  available  to  the  public. 

According  to  section  207  any  particular  board  of  inquiry  is  to 
be  "composed  of  a  chairman  and  such  other  members  as  the 
President  shall  determine,"  and  has  the  same  powers  as  the  Federal 
Trade  Commission  to  compel  the  attendance  of  witnesses  and  the 
production  of  papers  and  documents.  It  may  "sit  and  act  in  any 
place  within  the  United  States"  and  conduct  public  or  private 
hearings.  Upon  receipt  of  a  board's  report,  which  may  not,  in 
contrast  to  those  rendered  by.  emergency  boards  under  the  Railway 
Labor  Act,  contain  any  recommendations,  the  President 

^^Public  Law  101,  80th  Cong.,  1st  Sess.  (June  23,  1947). 
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may  direct  the  Attorney  General  to  petition  any  district  court  of  the  United 
States  having  jurisdiction  of  the  parties  to  enjoin  such  strike  or  lock-out  or  the 
continuing  thereof,  and  if  the  court  finds  that  such  threatened  or  actual  strike 
or  lock-out — 

(i)  affects  an  entire  industry  or  a  substantial  part  thereof  engaged  in 
trade,  commerce,  transportation,  transmission,  or  communication  among  the 
several  States  or  with  foreign  nations,  or  engaged  in  the  production  of  goods 
for  commerce;  and 

(ii)  if  permitted  to  occur  or  to  continue,  will  imperil  the  national  health 
or  safety,  it  shall  have  jurisdiction  to  enjoin  any  such  strike  or  lock-out,  or 
the  continuing  thereof,  and  to  make  such  other  orders  as  may  be  appropriate. 

The  anti-injunction  provisions  of  the  Norris-La  Guardia  Act 
of  193259  are  not  applicable  in  the  case  of  this  explicitly  granted 
presidential  power.    Appeals  to  the  higher  courts  are  authorized. 

When  an  injunction  has  been  issued,  the  parties  to  the  par- 
ticular dispute  are  obligated  to  make  every  effort  to  come  to 
agreement,  with  the  help  of  the  Mediation  and  Conciliation 
Service.  The  Service  has  no  power  to  force  terms  upon  either 
party.  Meanwhile  the  President  is  to  reconvene  the  same  board 
of  inquiry.  If  the  dispute  is  still  unresolved  after  sixty  days,  the 
board 

shall  report  to  the  President  the  current  position  of  the  parties  and  the  efforts 
which  have  been  made  for  settlement,  and  shall  include  a  statement  by  each 
party  of  its  position  and  a  statement  of  the  employer's  last  offer  of  settlement. 
The  President  shall  make  such  report  available  to  the  public.  The  National 
Labor  Relations  Board,  within  the  succeeding  fifteen  days,  shall  take  a  secret 
ballot  of  the  employees  of  each  employer  involved  in  the  dispute  on  the  ques- 
tion of  whether  they  wish  to  accept  the  final  offer  of  settlement  made  by 
their  employer  as  stated  by  him  and  shall  certify  the  results  thereof  to  the 
Attorney  General  within  five  days  thereafter. 

At  this  time,  or  sooner  if  a  settlement  has  been  reached,  the 
Attorney  General  must  move  for  a  discharge  of  the  injunction. 
The  President  is  to  report  to  Congress  the  facts  and  history  of 
the  dispute  "together  with  such  recommendations  as  he  may  see 
fit  to  make  for  consideration  and  appropriate  action."  Meanwhile 
the  strike  (or  lock-out)  may  take  place  without  further  pro- 
hibition or  penalty. 

Finally,  this  important  exception  must  be  noted: 

Sec.  212.  The  provisions  of  this  title  shall  not  be  applicable  with  respect 
to  any  matter  which  is  subject  to  the  provisions  of  the  Railway  Labor  Act, 
as  amended  from  time  to  time. 

"47  Stat.  70. 
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These  provisions,  like  the  whole  of  the  Taft-Hartley  Act,  are 
complicated,  controversial,  and  open  to  conflicting  interpretations. 
The  fact  that  every  one  in  the  government  seems  to  "get  in  the 
act"  at  one  stage  or  another  cannot,  however,  obscure  the  axial 
position  of  the  President  in  this  emergency  machinery.  The  two 
most  critical  steps,  the  original  constitution  of  a  board  of  inquiry 
and  the  petition  for  an  injunction,  are  matters  for  his  exclusive 
discretion;  and  all  through  this  process,  from  the  first  White  House 
release  announcing  that  the  President  is  "contemplating  a  resort  to 
the  Taft-Hartley  machinery"  to  the  final  recommendations  to 
Congress,  his  prestige  whets  the  edge  of  this  statutory  competence. 

The  background  of  these  provisions  is  too  familiar  to  require 
restatement.  Suffice  it  to  remark  that  all  indications  pointed  to 
a  thorough-going  readjustment  of  the  Wagner  Act  long  before  the 
Eightieth  Congress  arrived  on  the  scene.  The  postwar  rash  of 
strikes  in  major  industries  brought  on  a  "sympathetic"  rash  of 
bills  in  Congress;  these  offered  every  solution  from  compulsory 
arbitration  to  outright  nationalization  of  basic  industry.  Consider- 
able testimony  concerning  strikes  injurious  to  the  public  interest 
was  taken  by  the  Senate  and  House  labor  committees.  ®°  Twenty 
of  the  twenty-two  persons  who  discussed  this  problem  before  the 
House  committee  favored  the  establishment  of  emergency  ma- 
chinery; all  twenty  held  an  ingrained  pro-management  point  of 
view.  The  spokesmen  for  labor,  who  obviously  had  little  to  do 
with  the  proceedings  at  any  stage,  were  strongly  opposed  to  these 
emergency  powers  as  arbitrary,  one-sided,  and  impossibly  in- 
volved.^^  The  antecedents  of  the  various  techniques  in  sections 
206-210 — the  fact-finding  emergency  board,  the  "cooling-off" 
period,  the  district  court  injunction,  and  the  final  strike  ballot — 
are  easily  traced  in  our  labor  history. « 2    They  were  thrown  together 

•"See  Amendments  to  the  National  Labor  Relations  Act,  Hearings  before 
the  Committee  on  Education  and  Labor,  House  of  Representatives,  80th 
Cong.,  1st  Sess.  (1947) ;  Labor  Relations  Program,  Hearings  before  the  Com- 
mittee on  Labor  and  Public  Welfare,  U.  S.  Senate,  80th  Cong.,  1st  Sess.  (1947). 

•^See  the  House  Minority  Report  on  H.  R.  3020,  Legislative  History  of 
the  Labor  Management  Relations  Act,  1947,  National  Labor  Relations  Board 
(Washington,  1948),  Vol.  1,  pp.  390-398. 

'^The  evolution  of  the  emergency  provisions  embodied  in  the  original 
House  and  Senate  bills  may  be  traced  in  Legislative  History,  Vol.  1,  pp.  87-92, 
146-151.  214-219,  274-279,  567-569.  The  Case  bill  (H.  R.  4908,  79th  Cong., 
2d  Sess.,  Sec.  6)  provided  for  presidential  fact-finding  boards  and  a  thirty-five 
day  cooling-off  period. 


114  The  Journal  of  Politics  [Vol.  11 

by  a  Congress  determined  to  do  something  about  strikes  that  were 
manifest  national  emergencies.  The  threat  of  a  coal  strike  and 
the  actuality  of  a  six- weeks  telephone  strike  accompanied  the  prog- 
ress of  these  provisions  through  Congress. 

Mr.  Truman's  disapproval  of  the  entire  Taft-Hartley  Act  was 
mirrored  in  his  criticism  of  the  emergency  provisions.  'I  find  that 
the  so-called  'emergency  procedure'  would  be  ineffective.  It  would 
provide  for  clumsy  and  cumbersome  governmental  intervention;  it 
would  authorize  inequitable  injunctions;  and  it  would  probably 
culminate  in  a  public  confession  of  failure.  I  cannot  conceive  that 
this  procedure  would  aid  in  the  settlement  of  disputes."®^  This 
was  the  sum  of  the  President's  low  opinion  of  sections  206-210. 
His  own  recommendations  for  a  solution  to  this  problem — fact- 
finding boards  and  a  joint  investigating  commission — had  been 
embodied  in  several  post-war  messages  to  Congress.^*  The  Taft- 
Hartley  provisions  were  far  more  than  he  had  requested  or  was 
apparently  willing  to  receive.  Nevertheless,  with  the  passage  of 
the  act  over  his  veto  the  President  stated,  "It  has  become  law  .  .  . 
I  shall  see  that  this  law  is  well  and  faithfully  administered."  And 
like  many  another  President  before  him  he  seems  to  have  felt 
no  qualms  about  using  a  statute  of  which  he  had  warmly  and 
constitutionally  disapproved. 

Indeed,  Mr.  Truman  should  be  the  last  man  to  engage  "in  a 
public  confession  of  failure"  concerning  these  emergency  provisions. 
With  the  yeoman  aid  of  C.  C.  Ching,  Tom  Clark,  and  Dr.  John  R. 
Steelman  (his  own  special  instrument  for  exercising  presidential 
powers  in  labor  disputes),  the  President  has  made  this  part  of  the 
act  work  surprisingly  well.  The  emergency  machinery  has  been  set  in 
motion  on  seven  occasions;  in  four  of  these  instances  the  Attorney 
General  has  obtained  an  injunction.  The  facts  of  these  disputes 
should  be  briefly  reviewed. 

The  President's  first  use  of  his  emergency  powers  was  initiated 
March  S,  1948,  more  than  eight  months  after  they  had  been  placed 
in  his  hands.  He  couldn't  have  picked  a  more  suitable  industry 
in  which  to  test  his  authority.     A  sharp  dispute  between    1000 

"*His  veto  message  of  June  20,  1947,  may  be  found  in  Cong.  Rec,  80th 
Cong.,  1st  Sess.,  Vol.  93,  p.  7S00,  or  Legislative  History,  p.  915. 

•*See  "President  Truman's  Plan  for  Labor  Fact-Finding  Boards,"  Cong. 
Digest,  Vol.  25,  p.  10  (1946). 
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workers  affiliated  with  the  Atomic  Trades  and  Labor  Council 
(AFL)  and  the  Carbide  and  Carbon  Chemical  Corporation,  opera- 
ting agency  for  the  Atomic  Energy  Commission  of  the  government's 
Oak  Ridge  plant,  ran  the  full  course  of  the  emergency  provisions: 
a  three-man  board  of  inquiry,^^  a  report  to  the  President  that  a 
work  stoppage  would  endanger  the  nation's  safety,  an  eighty-day 
injunction  (issued  by  Judge  George  C.  Taylor  in  Knoxville,  March 
19),*'*^  a  reconvening  of  the  board,  a  secret  vote  by  the  union  to 
reject  the  company's  final  order,  a  dissolution  of  the  injunction, 
and  at  the  last  moment  a  settlement  with  the  aid  of  the  Mediation 
and  Conciliation  Service.  The  proceedings  were  tedious  and  cum- 
bersome, but  they  were  also  successful.  A  solution  was  freely 
reached  and  there  was  no  strike.  It  should  be  noted  in  passing 
that  the  special  problems  of  labor  relations  in  atomic  energy 
projects  are  now  under  study  by  a  presidential  board  of  inquiry 
consisting  of  William  H.  Davis,  Professor  Edwin  E.  Witte,  and 
Aaron  Horwitz.  The  appointment  of  this  board  September  3,  1948, 
was  the  most  outstanding  recent  instance  of  non-statutory  presi- 
dential intervention  in  labor  relations. 

Nine  days  after  he  had  appointed  the  first  board  Mr.  Truman 
acted  again,  this  time  in  a  dispute  between  some  90,000  members 
of  the  United  Packinghouse  Workers  of  America  (CIO)  and  the 
meat  packers.  His  only  action  in  this  instance  was  the  appointment 
of  a  three-man  board.®''  In  the  face  of  this  order  and  a  personal 
plea  from  Mr.  Truman  the  strike  got  underway  two  days  later. 
No  injunction  was  ever  issued  because,  with  the  AFL  workers  still 
on  the  job,  the  industry  was  by  no  means  tied  up.  The  strike 
lasted  more  than  two  months  until  the  men  finally  returned  to 
work  on  the  packers'  terms.  This  dispute  demonstrated  that  the 
President  has  no  power  to  stop  a  strike  until  after  the  board 
reports,  a  truth  already  pointed  out  to  Congress  in  the  President's 
veto  message. 

The  third  and  sixth  occasions  for  employing  the  emergency 
provisions  involved  John  L.  Lewis  and  the  United  Mine  Workers 
of  America.  The  facts  of  his  two  1948  tussles  with  the  mine  owners 
are  far  too  scrambled  to  be  set  forth  here,  what  with  the  President, 
John  L.  Lewis.  T.  Alan  Goldsborough.  Robert  Denham.  Ezra  Van 

'•'Executive  Order  9934;  F.  R.,  Vol.  13,  p.  1259. 

^^New  York  Times,  March  20,  1948. 

"Executive  Order  9934A;  F.  R.,  Vol.  13,  p.  1375. 
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Horn,  Speaker  Martin,  Styles  Bridges,  Tom  Clark,  Dr.  Steelman, 
assorted  federal  judges  and  process  servers.  Southern  operators, 
and  miners  on  a  holiday  storming  across  the  stage  and  back 
with  "drums,  flourishes,  and  shouts  of  the  people  within."  The 
President  appointed  two  boards  of  inquiry,  March  23  and  June 
19;®^  the  Attorney  General  secured  a  temporary  restraining  order 
April  3  and  a  full  injunction  April  26.  In  the  second  dispute  there 
was  no  need  for  an  injunction,  although  General  Counsel  Denham 
of  the  NLRB  obtained  one  for  his  own  purposes,  i.e.  forcing 
Lewis  to  recognize  the  designated  industry  representatives  as 
bargaining  agents.  It  was  for  disregarding  the  order  of  April  3  that 
Goldsborough  imposed  heavy  fines  on  Lewis   and   the   UMW. 

An  emergency  board  was  appointed  May  18  to  inquire  into 
a  dispute  between  the  long-lines  workers  of  the  American  Union 
of  Telephone  Workers  (CIO)  and  A.T.  and  T.^®  Hearings  were 
postponed  at  the  request  of  both  parties,  who  were  able  to  reach 
terms  June  4. 

Next,  the  President  intervened  in  a  nation-wide  dispute  in  the 
shipping  industry  with  mixed  results.  A  scheduled  strike  of  seven 
of  the  sea-going  unions  was  blocked  by  the  issuance  of  a  series  of 
ten-day  restraining  orders  in  New  York,  Cleveland,  and  San  Fran- 
cisco on  June  14.  A  five-man  emergency  board,  appointed  June 
3,"^^  had  reported  eight  days  later  that  a  strike  in  this  industry 
would  seriously  menace  the  national  health  and  safety.  The  walk- 
out was  subsequently  enjoined  the  full  eighty  days.  Although  the 
East  Coast  unions  and  employers  were  able  to  come  to  terms  on 
the  major  points  of  contention  (wages  and  the  hiring  hall)  before 
the  expiration  of  the  injunction  September  2,  no  agreement  could 
be  reached  on  the  West  Coast.  With  the  dissolution  of  the  in- 
junction the  strike  was  on;  the  President  made  clear  at  his  September 
2  press  conference  that  his  emergency  powers  were  at  an  end.  The 
strike,  one  of  the  most  costly  in  our  maritime  history,  was  not 
terminated  until  early  December. 

Finally,  a  strike  of  45,000  East  Coast  members  of  the  Inter- 
national Longshoremen's  Association  (AFL)  was  put  off  from  August 
21  to  November  9  by  order  of  the  New  York  District  Court.    In  this 

^'Executive  Order  9939;  F.  R.,  Vol.  13,  p.  1579;  Executive  Order  9970; 
F.  R.,  Vol.  13,  p.  3333. 

•'Executive  Order  9959;  F.  R.,  Vol.  13,  p.  2707. 
""Executive  Order  9964;  F.  R.,  Vol.  13,  p.  3009. 
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instance,  too,  the  dissolution  of  the  federal  injunction  was  the  signal 
for  the  strike  to  begin.  The  duration  of  this  costly  stoppage  was  18 
days.  The  most  instructive  aspect  of  this  seventh  instance  of  presi- 
dential intervention  under  the  Taft-Hartley  law  was  the  speed  with 
which  the  three-man  board  carried  out  its  task;  the  members  were 
named  August  17,'^^  held  their  hearings  August  18,  and  reported  to 
the  President  August  19. 

It  is  far  too  early  to  sit  in  certain  judgment  on  the  emergency 
provisions  of  the  Labor  Management  Relations  Act.  This  ma- 
chinery (or  whatever  the  Eighty-first  Congress  may  wish  to  substi- 
tute for  it)  must  be  tested  on  other  occasions,  by  other  Presidents 
and  their  labor  trouble-shooters,  and  under  other  conditions  than  the 
tense  yet  prosperous  days  through  which  we  are  presently  passing. 
Provisions  that  now  seem  effective  and  reasonable  might  yet  prove 
fruitless  and  dangerous,  and  the  machinery  could,  like  that  of  the 
Railway  Labor  Act,  be  so  overworked  that  it  would  become  an  ac- 
cepted part  of  the  normal  process  of  collective  bargaining  in  the 
basic  industries.  Nevertheless,  several  facts  seem  clear  on  the 
basis  of  these  pioneer  experiences: 

1)  The  provisions  have  thus  far  been  used  with  discretion.  All 
the  industries  in  question  were  "basic,"  and  the  actual  or  probable 
work  stoppages  were  definite  threats  to  the  national  health  and 
safety. 

2)  At  least  two  distressing  strikes  were  successfully  balked,  two 
postponed.  Injunctions  under  this  act  are  not  likely  to  be  flouted, 
not  after  Lewis's  unprofitable  passage  at  arms  with  Judge  Golds- 
borough. 

3)  This  does  not,  however,  represent  a  revival  of  "government 
by  injunction."'^2  jt  is  absurd  to  equate  section  208  of  this  act 
with  the  injunction  craze  of  1890-1930.  This  is  the  President  of 
the  United  States  seeking  to  prevent  a  national  calamity,  not  a 
group  of  employers  bent  on  breaking  a  strike  or  wrecking  a  union 
with  the  aid  of  some  notoriously  anti-labor  court.  This  presidential 
power  may  yet  be  abused,  but  so  may  all  his  mighty  prerogatives. 
It  should  be  noted  that  no  injunctive  period  can  exceed  eighty 
days;  no  matter  how  many  temporary  restraining  orders  precede 
the  final  injunction,  it  must  be  dated  back  to  the  first  order.    Nor, 

"Executive  Order  9987;  F.  R.,  Vol.  13,  p.  4779. 

*'For  a  history  of  the  labor  injunction,  see  Frankfurter  and  Greene,  op.  eft., 
pp.  2-47.    See  also  Millis  and  Montgomery,  op.  cit.,  pp.  629-651. 
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it  seems  clear,  may  the  President  pile  one  injunction  on  another. 

4)  The  processes  of  free  collective  bargaining  have  not  been 
damaged  in  any  of  these  instances.  No  one  has  been  forced  to 
settle  on  the  government's  terms. 

5)  The  President's  powers  under  this  act  have  been,  and  will 
doubtless  continue  to  be,  exercised  by  one  of  his  administrative 
assistants.  From  now  on  one  of  the  ''anonymous  six"  will  be  a 
loyal  follower  trained  in  labor  relations  and  known  to  both  labor 
and  management  as  intelligent  and  fairminded.  It  w^ould  perhaps 
be  advisable  for  the  President  to  revive  the  moribund  Office  for 
Emergency  Management  and  put  his  assistant  at  its  head  as  his 
general  emergency  aide.  Other  parts  of  the  emergency  machinery 
would  seem  to  be  little  more  than  "window  dressing."  Once  a 
President  has  made  up  his  mind  that  a  strike  or  threatened  strike 
is  a  national  emergency,  no  three-man  board  is  going  to  tell  him 
that  it  isn't;  nor  is  his  Attorney  General's  request  for  an  injunction 
likely  to  be  refused. 

6)  The  last  step  in  this  emergency  procedure,  congressional 
action  directed  to  the  settlement  of  a  particular  dispute,  should 
not  be  held  in  scorn  as  impractical  and  ineffective.  The  passage 
of  the  Adamson  Act  in  1916  shows  how  swiftly  Congress  can  move 
in  a  manifest  national  emergency.  Should  Congress  be  adjourned, 
the  President  would  have  plausible  grounds  for  calling  a  special 
session. 

7)  Finally,  whatever  the  Eighty-first  Congress  elects  to  do  with 
the  rest  of  the  Taft-Hartley  Act  (and  it  apparently  elects  to  do  it 
to  death),  these  emergency  provisions  would  seem  to  have  at  least 
a  sporting  chance  of  survival.  In  their  recent,  post-election  calls  for 
a  swift  repeal  of  the  "slave  labor"  bill,  even  William  Green,  J. 
Howard  McGrath,  and  Maurice  Tobin  have  publicly  acknowledged 
the  necessity  for  "some  sort  of  governmental  authority"  to  cope  with 
labor-management  controversies  that  endanger  the  national  welfare. 
In  the  light  of  his  1948  performance,  Mr.  Truman  would  be  guilty 
of  outright  frivolity  to  permit  an  off-hand  repeal  of  the  emergencj'^ 
provisions.  No  longer  can  the  public  interest  in  the  prevention  of 
major  strikes  be  legislatively  ignored.'''^  A  new  economic  situation 
has  called  for  the  creation  of  new  powers  and  governmental  machin- 

'"An  admirable  treatment  of  the  public  interest  is  Jesse  Friedin's  "The  Public 
Interest  in  Labor  Dispute  Settlements,"  Laiv  and  Contemporary  Problems,  Vol. 
12,  p.  367   (1947). 
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ery,  and  although  more  democratic  and  effective  methods  could  and 
may  be  evolved,  there  must  be  no  complete  retreat  from  this  for- 
ward position.  Just  for  the  record,  here  are  some  of  the  addi- 
tional solutions  that  have  been  proposed  in  the  last  few  years; 
to  institute  a  system  of  compulsory  arbitration  by  presidential 
emergency  boards  in  all  industries  covered  by  the  Taft-Hartley 
and  Railway  Labor  Acts,  a  drastic  step  that  neither  labor  nor 
management  cares  to  contemplate,  and  with  reason;"^*  to  grant 
the  President  the  power  of  seizure  in  time  of  peace,'^^  a  direction 
in  which  the  states  are  moving  gingerly  ;''^<^  to  strengthen  the  Taft- 
Hartley  Act  by  empowering  the  President  to  seek  permanent 
injunctions;'^'  to  forbid  absolutely  all  strikes  in  basic  industries, 
an  ultra-conservative  scheme  justly  countered  by  some  of  the  labor 
unions  with  proposals  for  nationalization;  and  lastly,  to  permit 
strikes  to  take  place  in  the  normal  course  of  events  but  grant  the 
government  large  emergency  decree  powers  for  purposes  of  ration- 
ing scarce  goods  and  controlling  their  distribution.  Such  an  act 
would  be  based  on  the  British  Emergency  Powers  Act  of  1920.''^^ 
Some  of  these  proposals  are  thoughtful,  some  absurd,  some  down- 
right dictatorial  and  not  to  be  countenanced.  The  important  thing 
to  note  is  that  each  recognizes  the  exclusive  responsibility  of  the 

'*See  the  address  of  Senator  Wiley,  Cong.  Rec,  80th  Cong.,  1st  Sess.,  Vol. 
93,  Ap.  1099  (March  17,  1947),  and  the  proposals  of  Representatives  Case  of 
New  Jersey,  Hale,  Herter,  Heselton,  and  Auchincloss,  discussed  at  length  in 
the  House  hearings.  Vol.  S,  pp.  2896-2930.  See  also  "Should  the  Federal 
Government  Require  Arbitration  of  Labor  Disputes  in  all  Basic  American 
Industries?",  Cong.  Digest,  Vol.  26,  p.  193  (1947) ;  Millis  and  Montgomery, 
op.  cit.,  pp.  792-829;  Julia  E.  Johnsen  (ed.),  Compulsory  Federal  Arbitration 
of  Labor  Disputes  (New  York,  1947) ;  Ludwig  Teller,  Management  Functions 
under  Collective  Bargaining  (New  York,  1947),  pp.  326-338. 

^*See  the  remarks  of  Representative  Javits,  Cong.  Rec,  80th  Cong.,  1st 
Sess.,  Vol.  93,  p.  371S  (April  17,  1947).  The  operating  problems  that  face  the 
government  after  seizure  are  indicated  by  Vietheer,  loc.  cit.,  pp.  154-156;  Teller, 
loc.  cit.,  pp.  10S6-10S7 ;  "Executive  Commandeering  of  Strike-Bound  Plants," 
Yak  L.  J.,  Vol.  51,  pp.  282,  289-298  (1941). 

^^Teller,  loc.  cit.,  pp.  1044-1048. 

"See  the  proposals  of  Representative  John  F.  Kennedy,  Legislative  History, 
Vol.  1,  pp.  406-407.  He  would  have  such  injunctions  strictly  limited,  and 
obtained  in  the  Supreme  Court.  The  present  Court  has  gone  a  long  way, 
but  I  doubt  that  it  will  go  back  on  Marbury  v.  Madison! 

"10  and  11  Geo.  V,  Ch.  55.  See  C.  L.  Rossiter,  Constitidional  Dictatorship 
(Prmceton,  1948),  pp.  172-177.  The  coal-conservation  orders  of  the  ODT  in 
the  1946  coal  strikes  are  an  example  of  this  sort  of  power. 
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President  as  "Protector  of  the  Peace."  Any  solution  that  ignores 
that  fact  is  doomed  to  failure. 

The  President's  position  in  labor  disputes  is  as  delicate  as  his 
powers  are  vast.  As  the  final  guardian  of  the  public  interest  he 
must  stand  clear  of  partisanship  and  wield  his  weapons  with 
discretion  and  economy.  He  must  avoid  using  them  in  such  a 
manner  that  one  of  the  parties  to  a  dispute  will  go  out  of  its  way 
to  invite  intervention.  He  must  recognize  that  his  powers  in  this 
field  are  emergency  powers  only,  and  that  the  regular  processes 
of  collective  bargaining  and  of  government  mediation  and  con- 
ciliation are  not  to  be  disturbed.  He  must  resist  the  temptation 
to  interpose  his  prestige  in  disputes  that  are  being  threshed  out, 
however  slowly,  by  regular  statutory  and  administrative  ma- 
chinery or  he  will  pull  down  the  whole  structure  of  governmental 
intervention  about  his  ears.  "Equality  for  both  and  vigilance 
for  the  public  welfare"  must  be  the  President's  high   resolve. 

And  vast  though  his  powers  are,  we  are  better  off  with  them 
than  without  them.  It  is  reassuring  to  know  that  in  an  economic 
system  that  invites  and  rewards  the  struggle  for  self-interest,  there 
is  in  this  direction  a  boundary  beyond  which  the  contestants  will 
push  at  their  peril — and  a  sheriff  to  patrol  it. 


EMERGENCIES   AND    THE    PRESIDENCY 

Albert  L.  Sturm 
West  Virginia  University 

A  significant  feature  of  American  government  during  the  last 
fifteen  years  is  the  expansion  of  governmental  activity  on  the 
basis  of  emergency.  Conditions  which  evoke  extraordinary  exercise 
of  governmental  power  as  a  necessary  means  of  preserving  the  exist- 
ing order  have  been  variously  labeled  a§  "emergency,"  "crisis," 
"exigency,"  or  "pressing  necessity."^  (j^ough  crises  have  oc- 
curred numerous  times  in  our  national  history,  recent  years  have 
witnessed  an  unprecedented  use  of  "emergency",  or  like  term,  as  a 
justification  for  the  use  of  unusual  powers.^ 

Threat  of  economic  collapse  followed  by  war  in  Europe  and  our 
own  subsequent  involvement  in  world  conflict  necessitated  greatly 
intensified  and  expanded  action  by  Congress  and  the  President.  In 
1933,  for  the  first  time  in  history,  the  national  government  de- 
liberately undertook  to  solve  the  problems  of  a  major  economic 
crisis  by  direct  intervention .3  With  the  advent  of  World  War  II, 
President  Roosevelt,  on  September  8,  1939,  declared  a  "limited 
national  emergency"*  which  was  extended  to  an  "unlimited"  emer- 
gency on  May  27,  1941.5     Participation  of  the  United  States  in 

^Emergency  is  defined  as  "an  unforeseen  combination  of  circumstances  which 
calls  for  immediate  action."  Webster's  New  International  Dictionary  of  the 
English  Language  (unabridged  2d  ed.,  Springfield,  1939).  It  is  char- 
acterized by  urgency  and  relative  infrequency  of  occurrence  and  is  equivalent 
to  a  public  calamity  resulting  from  fire,  flood  or  like  disaster  not  reasonably 
subject  to  anticipation.  Home  Building  and  Loan  Association  v.  Blaisdell, 
290  U.  S.  398,  440  (1934).  Professor  Edward  S.  Corwin  explains  emergency 
conditions  as  those  "which  have  not  attained  enough  stability  or  recurrency 
to  admit  of  their  being  dealt  with  according  to  rule."  The  President:  Office  and 
Powers  (New  York,  1940),  p.  1. 

*In  a  speech  at  Duluth,  October  7,  1944,  Governor  Bricker  declared  that 
the  "messages  and  addresses  of  the  President  [Roosevelt]  since  his  inaugura- 
tion .  .  .  disclose  that  he  has  declared  the  existence  of  a  'crisis',  'emergency', 
'danger'  or  'serious  situation'  at  least  ninety-two  times."  New  York  Times,  Oct. 
8,  1944. 

''See  generally,  Carl  B.  Swisher,  American  Constitutional  Development 
(New  York,  1943),  Chs.  33  and  34;  Basil  Ranch,  The  History  of  the  New  Deal 
(New  York,  1944) ;  Leverett  Lyon,  Victor  Abramson,  and  others,  Government 
and  Economic  Life  (Washington,  2  vols.,  1940) ;  Schuyler  Wallace,  The  New 
Deal  in  Action  (New  York,  1934). 

'Proclamation  No.  2352,  Federal  Register,  Vol.  4,  p.  3851. 

''Proclamation  No.  2487,  ibid.,  Vol.  6,  p.  2617. 
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the  War  after  the  attack  on  Pearl  Harbor  was  attended  by  a  use 
of  extraordinary  powers  to  a  degree  previously  unknown  in  this 
country.  After  the  cessation  of  hostilities  the  war  emergency 
continued  and  many  of  the  powers  made  available  during  the  War 
are  still  in  use. 

fCrisis  places  a  premium  upon  immediate  and  unified  action 
and  calls  for  resolute,  consistent  leadership  and  initiative.  In  a 
democratic  system  only  the  Chief  Executive  can  meet  these  re- 
quirements. Thus,  when  national  security  is  jeopardized,  presi- 
dential leadership  is  dominant,  for  the  President  alone  is  in  a 
position  to  act  promptly  and  effectively.  He  alone  can  immediately 
command  every  so,jirce  of  information,  make  decisions  and  execute 
them  without  delay.  J  Before  the  national  government  was  estab- 
lished, Alexander  Hamilton  pointed  out  that 

Energy  in  the  Executive  is  a  leading  character  in  the  definition  of  good  govern- 
ment. It  is  essential  to  the  protection  of  the  community  against  foreign  at- 
tacks; it  is  not  less  essential  to  the  steady  administration  of  the  laws;  to  the 
protection  of  property  against  those  irregular  and  high-handed  combinations, 
which  sometimes  interrupt  the  ordinary  course  of  justice;  to  the  security  of 
liberty  against  the  enterprises  and  assaults  of  ambition,  of  faction,  and  of 
anarchy.  6 

The  legislature  as  the  primary  policy-making  organ  is  not  the 
appropriate  branch  to  take  immediate  action.  Normal  democratic 
government  is  sluggish  by  nature  since  it  operates  on  the  basis  of 
consent  arrived  at  by  discussion  and  compromise.  Delays  in  the 
legislative  process  may  endanger  the  safety  or  vital  interests  of 
the  nation  when  national  security  is  threatened.' 

Temporary  concentration  of  power  in  an  executive  for  meeting 
exigencies  is  a  technique  that  has  been  employed  by  vigorous  demo- 
cracies since  ancient  times.  Constitutional  dictatorship  which 
results  from  such  focusing  of  authority  has,  as  its  essential  pur- 
pose, the  preservation  of  the  established  system  in  the  face  of 
temporary  crises.**     In  order  to  be  constitutional,  the  dictatorship 

'P.  L.  Ford  (ed.),  The  Federalist  (New  York,  1898),  No.  70,  p.  466. 

'See  James  Hart,  The  Ordinance  Making  Powers  of  the  President  (Baltimore, 
192S),  p.  59. 

"See  generally,  Clinton  L.  Rossitcr,  Constitutional  Dictatorship  (Princeton, 
1948),  Ch.  l;  C.  J.  Friedrich,  Constitutional  Government  and  Democracy 
(Boston.  1941),  Ch.  13;  F.  M.  Watkins,  "The  Problem  of  Constitutional  Dicta- 
torship," in  C.  J.  Friedrich  and  E.  S.  Mason  (eds.),  Public  Policy  (Cambridge, 
1940) ;  H.  R.  Spencer,  "Dictatorship,"  Encyclopaedia  of  the  Social  Sciences, 
Vol.  S,  pp.  133-136. 
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must  last  only  so  long  as  necessity  requires,  be  sanctioned  by  the 
existing  constitutional  system  and  be  followed  by  a  prompt  return 
to  normal  political  forms.  Modern  democracies  have  found  that 
a  constitutional  dictator  is  best  equipped  to  cope  with  emergen- 
cies.® In  the  United  States,  the  President  bears  the  burden  of 
preserving  the  existing  order  in  times  of  danger  to  the  state. 

(source  and  Nature  oi*  Emergency  Powers^ 

^e  term  'emergency"  is  not  mentioned  in  the  federal  Con- 
stitution. Authority  requisite  to  deal  with  crises  must  be  derived 
from  express  constitutional  provisions  relating  to  Congress  and  the 
President,  from  reasonable  powers  implied  therefrom  and  from  the 
usages  and  practices  of  our  system.io  Extraordinary  conditions 
do  not  create  or  enlarge  constitutional  powers  nor  justify  the 
exercise  of  unauthorized  powers^  In  1934,  the  United  States 
Supreme  Court,  speaking  through  Chief  Justice  Hughes,  said^/kw 

Emergency  does  not  create  power.  Emergency  does  not  increase  granted 
power  or  remove  or  diminish  restrictions  imposed  upon  power  granted  or 
reserved.  The  Constitution  was  adopted  in  a  period  of  grave  emergency.  Its 
grants  of  power  to  the  Federal  Government  and  its  limitations  of  the  power 
of  the  States  were  determined  in  the  light  of  emergency  and  they  are  not  altered 
by  emergency.il 

r" 

{^Though  emergencies  do  not  create  power,  they  may  justify  the 
exercise  of  preexisting  power  which  may  not  be  used  in  normal 
times.^^J  Justice  Davis  in  1866  declared  that  "the  government, 
withm  the  Constitution,  has  all  the  powers  granted  to  it  which 
are  necessary  to  preserve  its  existence  .  .  ."is  Self-preservation 
is  the  first  law  of  any  nation  and  there  must  necessarily  exist  the 
competence  to  meet  exigencies  when  they  arise.    This  capacity  for 


"Rossiter,  op.  cit.,  passim. 
'^  ^"See  especially,  Art.  I,  Sec.  8  and  the  grants  of  power  to  the  President  in 
Art.  II.  Constitution  of  the  United  States. 

^^Home  Building  and  Loan  Association  v.  Blaisdell,  290  U.  S.  398,  425 
<1934).  See  also  Schechter  v.  United  States,  295  U.  S.  495  (1935);  Ex  parte 
MiUigan,  4  Wall.  2,  120,  121  (1366) ;  Wilson  v.  New,  243  U.  S.  332,  348  (1917). 

"JS/ocife  V.  Hirsh,  256  U.  S.  135  (1921) ;  Chastkton  Corporation  v.  Sinclair, 
264  U.S.  543  (1924). 

"£«  parte  MiUigan,  4  WaU.  2,  121  (1866). 
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protection  and  self-defense  is  a  necessary  concomitant  of  sovereignty 
and  nationality.-*^* 

The  legal  sources  of  presidential  emergency  power  are  two- 
fold: the  Constitution  and  congressional  delegations.  Constitu- 
tional sources  are  primary;  congressional  mandates  are  derivative 
in  character  having  developed  by  necessity  and  expedience.  The 
clause  of  the  Constitution  vesting  executive  power  in  the  Presi- 
dent is  broadly  drawn  and  admits  of  interpretation  which  extends 
his  power  far  beyond  those  subsequently  enumerated.^^  The  fol- 
lowing sections  list  certain  powers  and  duties  supplementing  and 
making  more  definite  the  general  grant  of  authority.  All  of  these 
provisions — and  especially  those  relating  to  the  President's  power  as 
Commander-in-Chief,  foreign  relations,  relations  with  Congress,  and 
the  duty  to  "take  Care  that  the  Laws  be  faithfully  executed" — are  of 
basic  reliance  in  meeting  emergencies.^^ 

In  addition  to  the  authority  specifically  granted,  the  President 
may  invoke  such  ancillary  powers  as  are  required  for  the  successful 
performance  of  his  constitutional  functions,  since  the  powers  granted 
imply  the  necessary  means  of  execution.^'^     Thus  it  is  not  indis- 

***'The  power  to  declare  and  wage  war,  to  conclude  peace,  to  make  treaties, 
to  maintain  diplomatic  relations  with  other  sovereignties,  if  they  had  never 
been  mentioned  in  the  Constitution,  would  have  vested  in  the  federal  govern- 
ment as  necessary  concomitants  of  nationality."  Justice  Sutherland,  for  the 
Court,  in  United  States  v.  Curtiss-Wright  Export  Corporation,  299  U.  S.  304, 
318  (1936). 

In  the  Legal  Tender  Cases,  the  Supreme  Court  stated  that  "it  is  not  indis- 
pensable to  the  existence  of  any  power  claimed  for  the  federal  government  that 
it  can  be  found  specified  in  the  words  of  the  Constitution,  or  clearly  and 
directly  traceable  to  some  one  of  the  specified  powers.  Its  existence  may  be 
deduced  fairly  from  more  than  one  of  the  substantive  powers  expressly  defined, 
or  from  them  all  combined.  It  is  allowable  to  group  together  any  number  of 
them  and  infer  from  them  all  that  the  power  claimed  has  been  conferred."  12 
Wall.  457,  534  (1870). 

"The  entire  strength  of  the  nation  may  be  used  to  enforce  in  any  part  of 
the  land  the  full  and  free  exercise  of  all  national  powers  and  the  security  of 
all  rights  entrusted  by  the  Constitution  to  its  care."  Justice  Brewer  in  la 
re  Debs,  158  U.  S.  564,  5S2  (1855). 

^""The  executive  Power  shall  be  vested  in  a  President  .  .  ."  Art.  II,  Sec.  1. 
Cf.  Art.  I,  Sec.  1,  which  reads:  "All  legislative  Powers  herein  granted  shall  be 
vested  in  a  Congress.  .  ."  See  also  Charles  C.  Thach,  The  Creation  of  the 
Presidency   (Baltimore,  1922),  pp.   138-139. 

^*See  especially  Sees.  2  and  3,  Art.  II. 

*'This  principle  was  expressed  in  classic  form  by  Chief  Justice  Marshall: 
"Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and 
all  means  which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consist  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional.  .  ."     McCuUock  v.  Maryland,  4  Wheat.  316,  421    (1819). 
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pensable  to  the  existence  of  any  power  that  it  be  explicitly  granted 
in  the  Constitution.  Its  existence  may  be  implied  from  any  one, 
or  a  combination  of  powers  expressly  granted,  or  from  them  all.^® 
The  limits  of  the  President's  constitutional  powers  in  an  emer- 
gency have  never  been  defined.  Their  "extent  and  limitations  are 
largely  dependent  upon  conditions  and  circumstances.''^^ 

The  second  legal  source  of  presidential  emergency  authority  is 
delegations  by  Congress.  Though  separation  of  powers  is  a  con- 
stituent part  of  the  American  constitutional  system,  the  artificiality 
of  a  rigid  segregation  has  become  increasingly  apparent.  Emer- 
gencies of  the  last  fifteen  years  struck  telling  blows  at  the  time- 
honored  maxim  of  John  Locke  that  legislative  power  cannot  be 
delegated.  20  To  the  President's  constitutional  powers  have  been 
added  many  others  of  statutory  origin.  The  "100  Days"  following 
the  inauguration  of  President  Roosevelt  in  1933  witnessed  the 
enactment  of  measures  designed  to  meet  the  crisis  in  practically 
every  important  area  of  the  national  economy.^i  Under  the 
aggressive  leadership  of  a  President  imbued  with  the  Wilsonian 
conception  of  presidential  participation  and  guidance  in  the  legis- 
lative process,  Congress  vested  far-reaching  powers  in  the  adminis- 
tration to  deal  with  banking,  industry,  agriculture  and  unemploy- 
ment. Delegations  were  temporarily  delayed  by  adverse  decisions 
of  the  Supreme  Court.22  The  defense  and  war  emergencies,  how- 
ever, brought  further  additions  to  the  authorizations  remaining 
on  the  statute  books  from  World  War  I,  the  1933  crisis  and  other 
previous  exigencies.  Thus,  in  recent  years,  Congress  has  served 
as  a  cornucopia  of  legal  authority  for  the  Chief  Executive  in 
meeting  the  demands  of  economic  depression  and  war. 

Emergency  powers  are  not  derived  solely  from  legal  sources. 

**See  statements  by  the  Supreme  Court  cited  supra,  footnote  14;  Ex  parte 
Yarbrough,  110  U.  S.  651  (1884) ;  Interstate  Commerce  Commission  v.  Brim- 
son,  154  U.  S.  447  (1894) ;  Corwin,  op.  cit.,  p.  133. 

^^Opinions  of  the  Attorneys  General,  Vol.  39,  p.  343. 

**"The  legislative  cannot  transfer  the  power  of  making  laws  to  any  other 
hands,  for  it  being  but  a  delegated  power  from  the  people,  they  who  have  it 
cannot  pass  it  over  to  others."  Of  Civil  Government,  Two  Treatises  (Every- 
man's ed.,  New  York,  1924),  Bk.  II,  Ch.  11,  Sec.  141,  p.  189. 

*^See  the  public  laws  in  Volume  48,  Statutes  at  Large,  and  the  references 
cited  svpra,  footnote  3. 

•*See  especially,  Panama  Refining  Company  v.  Ryan,  293  U.  S.  388  (1934) 
and  Scbechter  v.  United  States,  295  U.  S.  495  (1935). 
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The  extent  of  their  invocation  and  use  is  also  contingent  upon  the 
personal  conception  which  the  incumbent  of  the  presidential  office 
has  of  the  Presidency  and  the  premises  upon  which  he  interprets 
his  legal  powers.  In  the  last  analysis,  the  authority  of  a  President 
is  largely  determined  by  the  President  himself.  Presidential  inter- 
pretations throughout  the  decades  have  fixed  the  standards  and 
limits  of  executive  competence. 

Fortunately,  periods  of  major  crisis  have  produced  fearless, 
vigorous  and  forceful  men  with  a  capacity  for  leadership  who 
have  not  hesitated  to  take  necessary  steps  to  meet  urgent  situa- 
tions.23  These  strong  Presidents  have  utilized  the  precedents  of 
their  predecessors  to  great  advantage  in  justifying  the  actions 
taken.  A  President  with  a  dominant  personality  and  will,  fortified 
by  a  situation  which,  because  of  the  urgency  for  executive  action, 
unifies  the  people  in  his  support,  has  at  his  command  more  power 
than  any  other  democratically-elected  national  head.  When  na- 
tional security  has  been  imperiled,  the  Presidents  have  construed 

"'Theodore  Roosevelt  classified  the  Presidents  in  two  groups:  the  Jackson- 
Lincoln  group  and  the  Buchanan-Taft  group.  The  conceptions  of  the  first 
group  are  largely  embodied  in  the  "stewardship  theory"  of  Theodore  Roose- 
velt which  he  expressed  in  the  following  terms: 

"My  view  was  that  every  executive  officer  in  high  position  was  a  steward 
of  the  people  bound  actively  and  affirmatively  to  do  all  he  could  for  the 
people,  and  not  to  content  himself  with  the  negative  merit  of  keeping  his 
talents  undamaged  in  a  napkin.  I  declined  to  adopt  the  view  that  what  was 
imperatively  necessary  for  the  Nation  could  not  be  done  by  the  President 
unless  he  could  find  some  specific  authorization  to  do  it.  My  belief  was 
that  it  was  not  only  his  right  but  his  duty  to  do  anything  that  the  needs  of 
the  Nation  demanded  unless  such  action  was  forbidden  by  the  Constitution 
or  by  the  laws."  [Italics  mine.]  Theodore  Roosevelt;  An  Autobiography  (New 
York,  1925),  p.  357. 

The  typical  view  of  the  second  group  was  expressed  by  ex-President  Taft 
in  1916:  "The  true  view  of  the  Executive  functions  is  as  I  conceive  it,  that 
the  President  can  exercise  no  power  which  cannot  be  fairly  and  reasonably 
traced  to  some  specific  grant  of  power  or  justly  implied  and  included  within 
such  express  grant  as  proper  and  necessary  to  its  exercise.  Such  specific  grant 
must  be  either  in  the  federal  Constitution  or  in  an  act  of  Congress  passed  in 
pursuance  thereof.  There  is  no  undefined  residuum  of  power  which  he  can 
exercise  because  it  seems  to  him  to  be  in  the  public  interest."  Our  Chief 
Magistrate  and  His  Powers  (New  York,  1916),  p.  88. 

For  additional  personal  interpretations,  see  Grover  Cleveland,  The  Inde- 
pendence of  the  Executive  (Princeton,  1913);  Woodrow  Wilson,  The  President 
of  the  United  States  (New  York,  1916) ;  Franklin  D.  Roosevelt,  On  Our  Way 
(New  York,  1934);  Norman  J.  Small,  Some  Presidential  Interpretations  of  the 
Presidency  (Baltimore,  1932) ;  George  F.  Milton,  The  Use  of  Presidential 
Power,  1789-1943  (Boston,  1944). 
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their  powers  as  sufficiently  broad  to  permit  whatever  steps  were 
necessary  to  preserve  and  defend  the  nation.  The  extent  of  the 
necessity  determined  the  extent  of  power  invoked.  Those  Presi- 
dents who  have  been  most  responsible  for  the  preservation  of  the 
union  and  the  national  integrity  have  been  men  who  were  con- 
cerned more  with  the  endowments  of  the  Presidency  than  with 
its  limitations. 

The  Emergency  Pattern,  1933-1948 

Congress  and  the  President  have  both  played  leading  roles  in 
the  emergencies  of  the  last  fifteen  years.  Under  the  Constitution 
both  possess  plenary  powers  to  deal  with  crises  with  the  initia- 
tive resting  usually  with  the  President.  In  the  economic  emer- 
gency of  1933,  the  emphasis  was  upon  executive  action.  The  pat- 
tern of  economic  crisis  stressed  presidential  initiative  in  proposing 
measures  designed  to  meet  national  needs,  legislative  leadership  by 
the  President  and  concentration  of  power  in  the  executive  branch 
by  delegatory  statute.^*  Since  Congress  possesses  the  basic  powers 
to  deal  with  economic  life,  the  Chief  Executive  was  forced  to  rely 
principally  upon  congressional  grants.^s  The  defense  and  war 
emergencies  followed  the  general  pattern  established  in  World 
War  I,  but  on  a  greatly  enlarged  and  intensified  scale.^o  Since, 
in  all  recent  crises,  a  heavy  reliance  has  been  placed  upon  delegation 
of  power  by  Congress,  an  analysis  of  the  recent  emergency  pattern 
may  well  begin  with  an  examination  of  delegatory  statutes. 

There  is  no  uniformity  in  emergency  laws  as  to  who  shall  declare 
the  existence  of  conditions  to  which  legal  provisions  are  addressed. 
In  some  of  the  early  New  Deal  legislation.  Congress  specifically 
declared  an  emergency  to  exist.s'    Some  acts  authorized  the  Presi- 

**See  the  excellent  analysis  by  Rossiter,  op.  cit.,  Ch.  17.  This  writer  points 
out  that  crisis  government,  in  terms  of  power,  usually  entails  three  features: 
concentration,  expansion  and  liberation  from  normal  restraints.    Ch.  19. 

^'See  Art.  I,  Sec.  8  of  the  Constitution. 

"See  Rossiter,  op.  cit.,  Ch.  18;  Edward  S.  Corwin,  Total  War  and  the 
Constitution  (New  York,  1947),  Ch.  2. 

*^E.g.,  section  1  of  the  National  Industrial  Recovery  Act:  "A  national 
emergency  productive  of  widespread  unemployment  and  disorganization  of 
industry,  which  burdens  interstate  and  foreign  commerce,  affects  the  public 
welfare,  and  undermines  the  standards  of  living  of  the  American  people,  is 
hereby  declared  to  exist."  Statutes  at  Large,  Vol.  48,  p.  19S  (1933).  See  also 
ibid.,  pp.  31  and  55. 
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dent  to  utilize  the  powers  granted  only  in  time  of  national  emer- 
gency expressly  declared  by  Congress.^s  An  emergency  finding 
by  Congress,  however,  is  the  exception  rather  than  the  rule.^o 

In  most  of  the  acts  the  operation  of  delegated  powers  is  con- 
tingent upon  a  presidential  finding  that  emergency  conditions 
exist.30  Some  provisions  mention  a  number  of  conditions  which 
warrant  invocation  of  authority. ^i  Numerous  powers  are  operative 
only  in  time  of  war  or  when  war  is  threatened.^s 

President  Roosevelt's  proclamation  of  "limited"  and  "unlimi- 
ted" national  emergencies  made  available  a  large  reservoir  of 
power  which  could  only  be  used  under  emergency  conditions.^^ 
The  President's  designation  of  the  defense  crisis  as  a  "limited" 
emergency  had  no  basis  in  the  statutes,  which  make  no  differentia- 
tion in  intensity  or  extent.  In  proclaiming  a  "limited"  emergency 
the  President  wished  to  avoid  placing  the  country  on  a  wartime 
basis;  he  intended  to  make  available  only  a  few  of  the  statutes 
which  would  permit  necessary  protective  steps  for  strengthening 
national  defense.^*     The  second  proclamation  placed  the  nation 

"See,  e.g.,  ibid.,  pp.  156,  160  (1933). 

'"Congress  has  used  "emergency"  as  a  term  of  convenience  since  it  compre- 
hends a  variety  of  conditions  which  cannot  be  accurately  foreseen.  It  provides 
an  expedient  for  generalization  when  specificity  is  neither  possible  nor  desirable. 
See  Louis  W.  Koenig,  The  Presidency  and  the  Crisis  (New  York,  1944),  pp. 
11-12. 

'"E.g.,  suspension  of  operations  of  the  national  banking  and  Federal  Re- 
serve systems  may  occur  during  "such  emergency  period  as  the  President  .  .  . 
by  proclamation  may  prescribe."    Statutes  at  Large,  Vol.  48,  p.  2  (1933). 

"Whenever  in  his  judgment  a  sufficient  national  emergency  exists,"  the 
President  may  transfer  vessels,  equipment,  stations  and  personnel  of  the  Light- 
house Service  to  the  Army  and  Navy.    Ibid.,  Vol.  39,  p.  602  (1916). 

'^Section  606  (c)  of  the  Communications  Act  of  1934  states  that  radio 
stations  may  be  used,  controlled  or  closed  "Upon  proclamation  by  the  Presi- 
dent that  there  exists  war  or  a  threat  of  war  or  a  state  of  public  peril  or 
disaster  or  other  national  emergency,  or  in  order  to  preserve  the  neutrality  of 
the  United  States."    Ibid.,  Vol.  48,  p.  1104. 

'*For  a  convenient  classification  of  statutory  provisions,  see  Library  of 
Congress,  Legislative  Reference  Service,  Acts  of  Congress  Applicable  in  Time 
of  Emergency,  Bulletin  No.  35  (Washington,  1945). 

^"Proclamation  No.  2352,  September  8,  1939,  Federal  Register,  Vol.  4,  p. 
3851  and  Proclamation  No.  2487,  May  27,  1941,  ibid.,  Vol.  6,  p.  2617. 

"'The  emergency  proclaimed  on  September  8,  1939,  was  limited  for  the 
purposes  of  "proper  observance,  safeguarding,  and  enforcing  of  the  neutrality 
of  the  United  States  and  the  strengthening  of  our  national  defense  within  the 
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on  a  basis  of  "all-out"  preparation  for  war.  With  the  declaration 
of  war  the  full  panoply  of  war  and  emergency  powers  was  at  the 
command  of  the  President. 

The  latitude  of  congressional  delegations  differs  in  various 
statutes.  In  most  instances  executive  discretion  is  comprehensive, 
adequate  provision  being  made  for  flexibility  in  administration  and 
execution.  One  of  the  most  extensive  congressional  delegations  of 
power  to  the  President  in  American  history  was  the  Lend-Lease 
Act,  approved  March  11,  194 1.^^  Under  its  provisions  the  Presi- 
dent was  given  practically  a  blank  check  to  supply  defense  articles 
to  those  countries  "whose  defense  the  President  deems  vital  to  the 
defense  of  the  United  States."  Though  certain  safeguards  were  writ- 
ten into  the  legislation,  the  extent  of  executive  discretion  authorized 
was  unprecedented.^  6  The  Second  War  Powers  Act^'''  further  ex- 
panded the  President's  authority  on  the  economic  front  to  allocate 
defense  materials  and  facilities  "in  such  manner,  upon  such  conditions 
and  to  such  extent  as  he  shall  deem  necessary  in  the  public  interest 
and  to  promote  the  national  defense."^^  These  are  but  a  few 
examples  of  the  far-reaching  powers  of  the  President  to  control 
the  national  economy  and  dispense  materials  from  the  "arsenal 
of  democracy." 

Provisions  of  emergency  laws  relating  to  duration  and  termina- 
tion, as  those  relating  to  initial  declaration,  vary  widely.  Since 
1939,  with  reference  to  war  and  emergency  powers,  three  technical 
"states"  have  existed:  the  first  is  the  state  of  emergency  (limited 
and  unlimited);  the  second,  a  state  of  war;  and  the  third,  a  state 

limits  of  peacetime  authorizations."  For  a  discussion  of  the  events  of  the 
defense  crisis,  see  Koenig,  op.  cit.,  passim. 

In  legislation  enacted  after  the  proclamation  of  September  8,  1939,  Con- 
gress, in  some  instances,  limited  the  exercise  of  delegated  powers  to  the 
emergency  declared  by  the  President.  See,  e.g.,  Statutes  at  Large,  Vol.  54, 
pp.  676-680;  ibid.,  pp.  1125-1128;  Legislative  Reference  Service,  op.  cit..  Part  I. 

'^Statutes  at  Large,  Vol.  55,  p.  31.  For  an  account  of  the  administration 
of  this  Act,  see  Edward  R.  Stettinius,  Lend  Lease:  Weapon  for  Victory  (New 
York,  1944). 

"•Professor  Corwin,  commenting  on  the  Lend-Lease  Act,  stated  that  "In 
brief,  the  act  delegated  to  the  President  the  power  to  fight  wars  by  deputy; 
to  all  intents  and  purposes,  it  was  a  qualified  declaration  of  war."  Total  War 
and  the  Constitution,  p.  29. 

^'Statutes  at  Large,  Vol.  56,  p.  176  (1942). 

'^Arthur  Krock  characterized  this  provision  as  "the  most  sweeping  delega- 
tion of  authority  in  American  history."  New  York  Times,  Nov.  22,  1944. 
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of  hostilities.^®  These  "states"  may  be  terminated  in  various  ways. 
In  the  case  of  the  most  extensive  delegations,  definite  dates  of 
termination  were  set  in  the  legislation.*^  The  variety  of  termi- 
nation provisions  includes  presidential  proclamation,  concurrent 
resolution  and  a  specified  date  based  on  the  end  of  hostilities,  the 
emergency  or  the  war.*^  All  such  provisions  place  the  power  to 
end  emergency  powers  in  Congress  acting  independently,  in  the 
President,  or  in  either.  The  final  decision  resides  in  Congress 
which  may  alter  any  statutory  provision,  provided  a  two-thirds 
majority  can  be  mustered  to  override  presidential  veto.  In  times 
of  national  urgency  executive  leadership  in  the  legislative  process 
has  been  so  dominant  that  no  realistic  evaluation  of  terminating 
power  can  be  made  without  taking  into  account  the  political 
influence  of  the  President. 

Since  the  "shooting"  war  has  ended,  many  of  the  emergency 
and  war  powers  have  been  withdrawn  by  Congress  or  ended  by 
presidential  proclamation.* 2  The  process  of  liquidation  has  neces- 
sarily been  studied  and  deliberate,  for  any  blanket  removal  of 
controls  would  seriously  disrupt  the  whole  national  economy.  Pres- 
ident Truman  has  repeatedly  expressed  the  intention  of  dispensing 
with  all  wartime  and  emergency  controls  at  the  earliest  practicable 
date.*3  Yet  he  has  urged  the  consideration  of  each  statute  indi- 
vidually with  repeal  in  an  orderly  and  systematic  manner  when 
conditions  so  warrant.  Even  though  pressure  in  Congress  for 
outright  recapture  of  emergency  powers  was  great  after  V-J  Day, 

'"See  the  statement  of  an  anonymous  administration  spokesman  upon  the 
cessation  of  hostilities  in  the  New  York  Times,  Jan.  1,  1947. 

*'E.g.,  Emergency  Price  Control  Act,  Statutes  at  Large,  Vol.  56,  p.  23 
(1942);  War  Labor  Disputes  Act,  ibid..  Vol.  57,  p.  163  (1943).  Practically 
all  of  these  acts  containing  specific  termination  dates  were  repeatedly  ex- 
tended by  Congress. 

**See  Legislative  Reference  Service,  op.  cit.,  passim. 

'^President  Truman,  on  August  21,  194S,  ordered  an  abrupt  end  to  all 
lend-lease  operations.  New  York  Times,  Aug.  22,  194S.  On  September  29, 
194S,  the  President  proclaimed  the  end  of  the  emergency  period  for  the  pur- 
poses of  Section  124  (relating  to  amortization  of  emergency  facilities)  of  the 
Internal  Revenue  Code.  Proclamation  No.  2669,  Federal  Register,  Vol.  10,  p. 
1247S. 

*'See  President  Truman's  Message  to  Congress,  September  6,  1945,  New 
York  Times,  Sept.  7,  1945;  S.  Rept.  No.  844,  79th  Cong.,  1st  Sess.,  p.  2;  and 
the  State  of  the  Union  Message,  January  6,  1947,  New  York  Times,  Jan.  7, 
1947. 


1949]  Emergencies  and  the  Presidency  131 

wiser  counsels  prevailed  and  termination  has  proceeded  on  a 
pragmatic  basis.** 

In  a  surprise  move  President  Truman,  on  December  31,  1946, 
proclaimed  "the  cessation  of  hostilities"  of  World  War  II,  thus  end- 
ing those  powers  applicable  to  this  particular  ''state."*^  Legislation 
based  on  the  existence  of  war  and  the  national  emergency  remained 
in  effect.* «  Although  various  provisions  have  been  extended,*' 
the  process  of  recapturing  the  vast  powers  delegated  to  the  Pres- 
ident has  proceeded  gradually.  Many  laws  will  remain  on  the 
statute  books  permanently  to  provide  a  reserve  for  future  exi- 
gencies. *s 

In  the  absence  of  specific  constitutional  authority  or  statutory 
delegation,  war  and  emergency  Presidents  have  risen  to  the  urgency 
of  critical  occasions  on  their  own  initiative.*^  Presidential  action 
has  not  always  been  taken  in  accordance  with  legal  authorizations 

**Senator  Wiley,  who  had  been  charged  by  the  Republican  Steering  Com- 
mittee with  formulating  a  report  on  termination  of  war  powers,  advised  the 
Senate  Republican  Conference  against  abrupt  cancellation  lest  "chaotic  effects" 
ensue.  Said  the  Senator,  "If  we  were  by  general  resolution  at  this  time  to 
terminate  all  [war  powers]  statutes,  we  would  in  one  sweep  wipe  out  legis- 
lation of  a  great  complexity  and  touching  every  conceivable  subject  handled 
by  Congress — the  armed  forces,  international  trade,  agriculture,  public  lands 
and  natural  resources,  labor  controls  and  so  on.  Each  of  these  fields  can  be 
handled  only  by  the  appropriate  Congressional  committee,  looking  squarely 
and  exhaustively  into  the  problems  unique  in  each  field."  Ibid.,  December 
31,  1946.  See  ibid.,  December  11,  1946  for  a  similar  statement  by  Representa- 
tive Earl  L.  Lewis,  who  headed  a  special  committee  in  the  House  to  study  war 
power  termination. 

*''Proclamation  No.  2714,  Federal  Register,  Vol.  12,  p.  1.  The  President's 
proclamation  affected  51  laws,  the  most  important  of  which  was  the  War 
Labor  Disputes  Act.  New  York  Times,  January  1,  1947.  For  a  list  of  the 
provisions  of  federal  statutes  affected  by  termination  of  hostilities,  the  war  or 
emergency,  see  S.  Doc.  No.  S,  80th  Cong.,  1st  Sess.  (1947). 

*'^Opintons  of  the  Attorneys  General,  Vol.  40,  No.  100   (194S). 

"E.g.,  see  Public  Law  606,  80th  Cong.,  June  4,  1948,  for  the  latest  exten- 
sion of  the  President's  power,  under  the  Second  Decontrol  Act,  of  limited 
control  over  the  domestic  use  and  export  of  a  few  critical  materials. 

"E.g.,  Public  Law  817,  80th  Cong.,  June  29,  1948,  authorizes  the  permanent 
arming  of  American  vessels  in  time  of  national  emergency. 

*®An  examination  of  martial  rule  is  in  order  in  considering  presidential 
initiative.  However,  limitations  of  space  do  not  permit.  The  subject  has  been 
well  covered  elsewhere.  See  Robert  S.  Rankin,  When  CivU  Law  Fails  (Durham, 
1939);  Charles  Fairman,  The  Law  of  Martial  Rule  (2d  ed.,  Chicago,  1943); 
Frederick  B.  Wiener,  A  Practical  Manual  of  Martial  Law  (Harrisburg,  1940); 
Bennett  M.  Rich,  The  Presidents  and  Civil  Disorder  (Washington,  1941). 
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existing  at  the  time  emergency  conditions  arose.  At  various  times 
in  our  history,  imperative  necessity,  admitting  of  no  delay  if  the 
public  welfare  were  to  be  served,  has  required  immediate  remedy. 
Probably  no  President  extended  the  sphere  of  executive  authority 
further  than  Lincoln  during  the  Civil  War.^o  Many  of  his  actions 
were  taken  in  the  knowledge  that  congressional  authority  was 
being  transgressed.  When  attacked  for  the  steps  he  had  taken, 
he  replied: 

Are  all  the  laws  but  one  to  go  unexecuted,  and  the  government  itself  to  go  to 
pieces  lest  that  one  be  violated?  Even  in  such  a  case,  would  not  the  official 
oath  be  broken  if  the  Government  should  be  overthrown  when  it  was  believed 
that  disregarding  the  single  law  would  tend  to  preserve  it? 51 

Lincoln's  precedents  have  afforded  warrant  for  his  aggressive 
successors  to  meet  extraordinary  needs  with  extraordinary  remedies, 
despite  their  doubtful  constitutionality.^^  Strong  Presidents  have 
pushed  the  limits  of  executive  authority  to  the  extreme  in  order 
to  achieve  their  objectives.  On  occasions  the  Constitution  has  been 
given  a  "hard  time."  Recent  emergencies  have  proved  to  be  no 
exception. 

In  his  first  inaugural  address.  President  Roosevelt  declared  that 
he  would  recommend  proper  measures  to  Congress  to  meet  the 
economic  emergency.  In  the  event  that  Congress  refused  to  take 
immediate  and  direct  action  and  the  crisis  continued,  then,  he 
avowed: 

""He  proclaimed  a  blockade  of  southern  ports,  enlarged  the  army  beyond 
the  limits  set  by  statute,  suspended  the  privilege  of  the  writ  of  habeas  corpus, 
spent  millions  of  dollars  without  congressional  appropriation,  freed  the  slaves 
by  an  emancipation  proclamation  and  took  various  other  steps  to  expedite  the 
prosecution  of  the  war.  James  G.  Randall,  Constitutional  Problems  Under 
Lincoln  (New  York,  1926),  p.  514;  Wilfred  E,  Binkley,  President  and  Con- 
gress (New  York,  1947),  Ch.  6;  Corwin,  The  President:  Ofjice  and  Powers, 
p.  157;  Rossiter,  op.  cit.,  Ch.  IS. 

"^James  D.  Richardson,  A  Compilation  of  the  Messages  and  Papers  of  the 
Presidents  (New  York,  1897),  Vol.  6,  p.  25. 

■'Thomas  Jefferson  once  wrote:  "A  strict  observance  of  the  law  doubtless 
is  one  of  the  highest  duties  of  a  good  citizen,  but  it  is  not  the  highest.  The 
laws  of  necessity,  of  self-preservation,  of  saving  our  country  when  in  danger, 
are  of  higher  obligation.  To  lose  our  country  by  a  scrupulous  adherence  to 
written  law,  would  be  to  lose  the  law  itself,  with  life,  liberty,  property,  and 
all  those  who  are  enjoying  them  with  us;  thus  absurdly  sacrificing  the  end 
to  the  means."    P.  L.  Ford  (ed.),  Writings  (New  York,  1898),  Vol.  9,  p.  279. 
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I  shall  not  evade  the  clear  course  of  duty  that  will  then  confront  me.  I  shall 
ask  Congress  for  the  one  remaining  instrument  to  meet  the  crisis — broad 
Executive  power  to  wage  a  war  against  the  emergency,  as  great  as  the  power 
that  would  be  given  to  me  if  we  were  in  fact  invaded  by  a  foreign  foe.53 

Though  Congress  willingly  granted  the  authority  requested  in 
1933  and  President  Roosevelt  was  vested  with  greater  powers  than 
any  peacetime  President,  in  later  emergencies  he  did  not  hesitate 
to  supplement  congressional  grants  by  a  broad  interpretation  of 
his  constitutional  authority. 

On  September  2,  1940,  President  Roosevelt  concluded  an 
executive  agreement  with  Great  Britain  which  provided  for  the 
transfer  of  fifty  "over  age"  destroyers  in  exchange  for  the  lease  of 
facilities  in  British  possessions  of  the  Western  Hemisphere.^* 
This  transfer  of  American  property  was  effected  without  the 
knowledge  of  the  Senate  or  Congress.  Although  generally  ap- 
plauded by  the  people  and  its  legality  asserted  by  the  Attorney 
General,^^  distinguished  constitutional  scholars  challenged  the 
validity  of  the  President's  action  under  the  Constitution  and  the 
statutes.'^s 

The  most  exorbitant  claim  of  executive  authority  during  the 
war  emergency  was  President  Roosevelt's  demand  for  the  repeal 
of  a  provision  of  the  Emergency  Price  Control  Act  of  1942  which 
imperiled  the  national  price  structure.  In  his  message  to  Congress 
the  President,  in  effect,  asserted  the  power  to  nullify  the  offending 
provision  and  to  substitute  his  own  regulations  in  the  interest  of 
the  war  effort.^  ^  His  principal  reliance  was  upon  the  powers  of 
the  Executive  under  the  Constitution  as  he  conceived  them.  In 
defense  of  his  contemplated  course,  the  President  argued  that  there 
was  no  time  for  delay  if  disastrous  inflation  were  to  be  prevented. 

'^Public  Papers  and  Addresses  of  Franklin  D.  Roosevelt  (New  York,  1938), 
Vol.  2,  p.  IS. 

^*Executive  Agreement  Series,  No.  181. 

'^Opinions  of  the  Attorneys  General,  Vol.  39,  No.  134,  Aug.  27,  1940.  The 
opinion  relied  heavily  upon  Justice  Sutherland's  dicta  in  United  States  v.  CW' 
tiss-Wright  Export  Corporation,  299  U.  S.  304  (1936). 

"'See  Professor  Corwin's  analysis  in  the  New  York  Times,  Oct.  3,  1940; 
Herbert  Wright,  ibid.,  December  IS,  1940;  Herbert  Briggs,  "Neglected  Aspects 
of  the  Destroyer  Deal,"  American  Journal  of  International  Law,  Vol.  34,  pp. 
S69-S84  (1940). 

''The  pertinent  passages  of  the  President's  message  follow: 

"I  ask  the  Congress  to  take  this  action  by  the  first  of  October.  Inaction 
on  your  part  by  that  date  will  leave  me  with  the  inescapable  responsibility  to 
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Substantially,  this  message  asserted  the  power  to  revise  the  division 
of  powers  under  the  Constitution. ^^  Again,  as  in  the  destroyer  deal, 
the  President  was  widely  supported  by  public  opinion. 

Another  recent  illustration  of  presidential  initiative  is  found  in 
administration  by  "directive"  and  largely  through  agencies  created 
by  executive  order  with  no  statutory  basis.  With  the  important 
exception  of  the  Office  of  Price  Administration,  the  great  majority 
of  war  agencies  was  established  with  only  vague  reference  to  the 
exact  source  of  power.  Some  executive  orders  cited  specific 
statutes;  others  were  based  on  general  executive  authority.^s    The 

the  people  of  this  country  to  see  to  it  that  the  war  effort  is  no  longer  imperiled 
by  threat  of  economic  chaos. 

"In  the  event  that  the  Congress  should  fail  to  act,  and  act  adequately, 
I  shall  accept  the  responsibility,  and  I  will  act. 

"The  President  has  the  powers,  under  the  Constitution  and  under  Con- 
gressional acts,  to  take  measures  necessary  to  avert  a  disaster  which  would 
interfere  with  the  winning  of  the  war. 

"I  have  given  the  most  thoughtful  consideration  to  meeting  this  issue  with- 
out further  reference  to  the  Congress.  I  have  determined,  however,  on  this 
vital  matter  to  consult  with  the  Congress. 

"The  responsibilities  of  the  President  in  wartime  to  protect  the  nation  are 
very  grave.  This  total  war,  with  our  fighting  fronts  all  over  the  world, 
makes  the  use  of  executive  power  far  more  essential  than  in  previous  war.  .  .  . 

"The  American  people  can  be  sure  that  I  will  use  my  powers  with  a  full 
sense  of  my  responsibility  to  the  Constitution  and  to  the  country.  The  Ameri- 
can people  can  also  be  sure  that  I  shall  not  hesitate  to  use  every  power  vested 
in  me  to  accomplish  the  defeat  of  our  enemies  in  any  part  of  the  world  where 
our  own  safety  demands  such  defeat. 

"When  the  war  is  won,  the  powers  under  which  I  act  automatically  revert 
to  the  people — to  whom  they  belong."  New  York  Times,  Sept.  8,  1942.  See 
also  Corwin,  Total  War  and  the  Constitution,  Ch.  1,  and  "The  War  and  the 
Constitution:  President  and  Congress,"  American  Political  Science  Review,  VoL 
37,  pp.  18-25   (1943). 

'^President  Roosevelt's  message  did  not  go  unchallenged.  In  the  Senate, 
Senator  Taft  said:  "If  the  President  can  change  the  price  law  by  Executive 
order,  he  can  draft  men  in  violation  of  the  Selective  Service  Act  by  Executive 
order  and  impose  taxes  by  Executive  order.  ...  If  this  doctrine  is  sustained 
in  wartime  it  can  easily  be  stretched  to  cover  the  post-war  period  and  a 
whole  series  of  possible  later  emergencies  until  we  have  a  complete  one-man 
dictatorship.  Then  government  by  the  people  will  have  vanished  from  America." 
New  York  Times,  Sept.  8,  1942. 

The  President  did  not  carry  out  his  threat  for  Congress  passed  the  Infla- 
tion Control  Act  giving  the  administration  a  broad  mandate  to  stabili2e  wages 
and  prices.    See  Statutes  at  Large,  Vol.  56,  p.  765  (1942). 

"•E.g.,  Executive  Order  No.  8734,  April  11,  1941,  creating  the  Office  of 
Price  Administration  and  Civilian  Supply,  was  prefaced  in  these  terms:  "By 
virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  statutes,  and 
in  order  to  define  further  the  functions  and  duties  of  the  Office  for  Emergency 
Management  with  respect  to  the  national  emergency  .  .  ."  Federal  Register, 
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language  of  the  First  War  Powers  Act  authorized  the  President 
"to  make  such  redistribution  of  functions  among  executive  agen- 
cies as  he  may  deem  necessary."  There  is  no  power  here  to  create 
new  agencies  with  new  functions. ^^ 

The  foregoing  examples  are  illustrative  of  the  forms  of  action 
taken  by  President  Roosevelt  under  emergency  conditions  in  the 
absence  of  definite  statutory  or  constitutional  authority.  When 
the  need  became  apparent,  legality,  though  considered,  was  secon- 
dary and  subordinate  to  crisis  demands.  Thus  have  the  precedents 
established  by  Lincoln  been  embellished  and  expanded  to  provide 
a  rich  source  of  justification  for  presidential  initiative  in  future  crises. 

Safeguards 

Admittedly,  concentration  of  powers  in  one  office  is  dangerous 
and  may  ultimately  result  in  impairment  of  democratic  forms, 
unless  appropriately  restricted.  Safeguards  against  the  arbitrary 
use  of  authority  are  provided  in  the  constitutional  and  political 
framework  of  the  American  government.  Traditional  distrust  of 
abnormality  in  government  is  a  powerful  factor  which  has  re- 
strained the  use  of  emergency  powers  in  the  United  States.  A 
sense  of  constitutional  morality  with  emphasis  upon  individual 
rights  and  a  hostile  attitude  toward  crisis  institutions  and  authori- 
tarian controls  are  constantly  in  evidence,  even  in  periods  of 
greatest  national  peril  when  executive  action  is  a  paramount  neces- 
sity. Within  the  government  structure.  Congress  and  the  Supreme 
Court  serve  as  guardians  for  the  people  against  the  willful  abuse 
of  executive  discretion.  Of  the  two  branches.  Congress  possesses 
the  more  immediate  and  direct  means  of  limitation. 

Congress  shares  with  the  President  the  authority  necessary 
to  combat  crises  successfully  and  preserve  the  constitutional  sys- 
tem. The, exercise  of  the  national  legislative  power  is  requisite  for 
the  mobilization  of  the  natural  and  human  resources  of  the  nation 
and  for  the  provision  of  adequate  support  for  the  armed  forces.  It 
has  been  noted  that  Congress  is  the  source  of  a  large  portion  of 
presidential  emergency  authority.     In  the  arsenal  of  Congress  the 

Vol.  6,  p.  1917.  See  also  Executive  Orders  Nos.  9017,  9070,  9322,  9332,  9347  and 
9380  in  ibid.,  Vols.  7  and  8. 

'"Enforcement  of  orders  issued  by  the  presidentially-created  agencies  raised 
additional  questions  of  legality.  See  the  discussion  on  "administrative  sanc- 
tions" in  Corwin,  Total  War  and  the  Constitution,  Ch.  2. 
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most  potent  weapons  of  restriction  are  the  powers  to  delineate 
authority  granted,  to  circumscribe  authorizations  by  limitations 
and  to  modify  and  repeal  laws  in  case  of  abuse,  provided  a  two- 
thirds  majority  can  be  mustered  to  override  presidential  veto.  In 
recent  years  Congress  has  utilized  the  concurrent  resolution  as  a 
device  for  recapturing  delegated  powers  without  the  necessity  of 
securing  the  approval  of  the  President. ^^  Thus  far  this  is  the 
only  means  Congress  has  devised  for  withdrawing  powers  in  which 
the  delegate  does  not  participate. 

Control  of  the  national  purse  strings  is  a  powerful  legislative 
weapon  of  limitation  since  Congress  may  paralyze  executive  powers 
by  simply  refusing  appropriations.  Detailed  specifications  as  to 
how  funds  may  be  used  delimits  executive  discretion.  Misuse  of 
monies  for  purposes  other  than  those  designated  may  result  in 
more  restrictive  limitations  or  withdrawal  of  authority.  Other 
controls  exist  in  the  use  of  congressional  investigative  powers, 
specification  of  time  limits  and  the  requirement  of  periodic  reports. 
During  recent  emergencies,  congressional  investigations,  in  par- 
ticular, have  served  a  useful  purpose  in  checking  administrative 
action  and  have  become  familiar  elements  in  the  crisis  machinery 
of  government.  ^2 

The  inherent  antagonism  between  the  executive  and  legislative 
branches  has  frequently  appeared  during  emergencies,  despite  the 
emphasis  on  teamwork  and  cooperation. ^s     Congress  has  not  sur- 

*^The  constitutional  validity  of  the  use  of  the  concurrent  resolution  as  a 
device  for  recapturing  delegated  powers  has  been  a  subject  of  considerable 
comment.  See  Howard  White,  "The  Concurrent  Resolution  in  Congress," 
American  Political  Science  Review,  Vol.  35,  pp.  886-889  (1941)  and  "Executive 
Responsibility  to  Congress  via  Concurrent  Resolution,"  ibid.,  Vol.  36,  pp.  895- 
900  (1942) ;  Corwin,  Total  War  and  the  Constitution,  pp.  45-47. 

'^The  most  successful  and  ambitious  of  the  recent  war  investigating  com- 
mittees were  the  Truman  Committee  in  the  Senate  [created  by  S.  Res.  No.  71, 
77th  Cong.,  1st  Sess.  (1941)]  and  the  Tolan  Committee  in  the  House  [estab- 
lished by  H.  Res.  No.  113,  77th  Cong.,  2d  Sess.  (1942)]. 

°^In  February,  1944,  the  President  expressed  his  disapproval  in  strong  and 
provocative  terms  of  a  tax  bill  which,  he  declared  in  his  veto  message,  was  "not 
a  tax  bill  but  a  tax  relief  bill  providing  relief  not  for  the  needy  but  for  the 
greedy."  Continuing,  the  President  asserted  that  the  complex  income  tax 
forms  were  not  the  fault  of  the  Treasury  Department  but  were  "squarely  the 
fault  of  the  Congress  of  the  United  States  in  using  language  in  the  drafting  of 
the  law  which  not  even  a  dictionary  or  a  thesaurus  can  make  clear."  Cong. 
Rec,  78th  Cong.,  2d  Sess.,  Vol.  90,  p.  1959.  Congress  peremptorily  passed  the 
bill  over  the  President's  veto. 
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rendered  its  independence,  nor  have  the  national  legislators  been 
unaware  of  the  extent  of  authority  vested  in  the  President.  Rep- 
resentative Michener,  indicating  his  reluctance  in  approving  the 
delegation  of  vast  powers  to  the  President  during  the  debate  on 
the  Second  War  Powers  Bill,  made  the  following  remarks  in  the 
House: 

You  know  my  position  as  far  as  granting  these  extraordinary  powers  to  the 
administration  and  to  the  Chief  Executive  is  concerned.  Under  no  condition 
would  I  vote  to  grant  these  additional  powers  if  I  did  not  realize  the  condition 
the  country  is  in  today.  .  .  . 

I  only  say  that  I  do  this  reluctantly.  I  hope  and  I  believe  that  an  all-wise 
Creator  will  forgive  me  for  supporting  much  of  the  legislation  passing  the 
Congress  in  recent  months.  Nothing  short  of  national  preservation  will  excuse 
such  legislation.  04 

The  attitude  expressed  in  such  statements  is  indicative  of  a 
continuing  awareness  that  latitudinarian  powers  vested  in  the  Pres- 
ident are  justifiable  only  on  the  basis  of  necessity  and  must  be 
withdrawn  when  no  longer  required.  Before  hostilities  were  offi- 
cially ended,  there  was  much  pressure  in  Congress  to  recapture 
delegated  authority.^^  The  effectiveness  of  congressional  safe- 
guards in  an  emergency  depends  in  the  long  run  more  upon  the 
alertness  and  skill  of  Congress  in  the  control  of  delegations  than 
upon  any  mandates  of  the  national  Constitution. 

The  legal  validity  of  emergency  measures  may  ultimately  be 
determined  by  the  judiciary  which  also  serves  as  an  instrumentality 
of  restraint.  Under  the  American  system,  the  conception  of  reason- 
ability  held  by  the  Supreme  Court  finally  determines  the  legality 
of  executive  and  legislative  action.  In  contrast  to  the  immediate  and 
positive  role  of  Congress,  the  courts  exert  a  secondary  limiting 
influence.  No  active  part  is  assumed  until  emergency,  as  well  as 
other,  measures  are  presented  in  justiciable  form  for  determination 
as  to  whether  actions  taken  were  reasonably  related  to  the  urgency. 
In  a  juristic  sense  the  adequacy  of  the  national  Constitution  to  meet 


*^Ibid.,  Vol.  88,  pp.  1S70-1S71  (Feb.  24,  1942). 

""This  pressure  is  evidenced  in  the  following  statement:  "Now  that  we  have 
won  back  much  of  our  safety  and  peace,  it  is  the  determination  of  Congress 
to  recapture  those  powers  as  speedily  as  may  be  wise,  for  the  people,  so  that 
they  may  be  again  exercised  in  accordance  with  the  slower  but  more  desirable 
processes  of  democracy."  H.  Rept.  No.  1282,  79th  Cong.,  1st  Sess.,  pp.  2-3  (1945). 
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crises  ultimately  depends  upon  a  majority  of  the  justices  of  the 
United  States  Supreme  Court.^® 

The  Court  has  affirmed  that  emergency  does  not  create  or  en- 
large powers  granted  in  the  Constitution.^^  Sufficient  legal 
competence  to  meet  all  threats  to  national  security,  however,  has 
been  found  to  be  vested  in  the  political  departments  of  government, 
despite  the  failure  of  the  Constitution  to  mention  "emergency."®® 
Moreover,  the  Court  has  sanctioned  the  use  of  emergency  authority 
to  guard  against  renewal  of  armed  conflict  and  to  remedy  evils  re- 
sulting from  crises.^®  Thus  the  judiciary  has  given  legal  sanction 
to  executive  and  legislative  measures  designed  to  meet  extraordinary 
needs. 

Limitations  have  also  been  imposed  by  the  courts,  though  usually 
after  the  urgency  has  passed.  In  construing  martial  law  declara- 
tions in  particular  the  Supreme  Court  has  held  that  none  of  the 
provisions  of  the  Constitution  "can  be  suspended  during  any  of  the 
great  exigencies  of  government"'^o  nor  may  the  executive  arbitrarily 
impair  rights  guaranteed  by  the  basic  law.  Determination  of  the 
extent  and  duration  of  an  emergency  and  the  measures  necessary 
to  cope  with  it  are  normally  within  the  province  of  the  Executive 
or  Congress.'''^  The  judiciary,  however,  reserves  the  decision  as  to 
when  powers  have  been  exceeded.'^ 2    Measures  taken  must  bear  a 

""We  are  under  a  Constitution,  but  the  Constitution  is  what  the  judges 
say  it  is,  and  the  judiciary  is  the  safeguard  of  our  liberty  and  of  our  property 
under  the  Constitution."  Charles  Evans  Hughes,  Addresses  and  Papers  of 
Charles  Evans  Hughes  (New  York,  1908),  p.  139. 

^''Wilson  V.  New,  243  U.  S.  332  (1917) ;  Home  Building  and  Loan  Associa- 
tion V.  Blaisdell,  290  U.  S.  398  (1934);  Schechter  v.  United  States,  295  U.  S. 
495  (1935). 

^^The  Prize  Cases,  2  Black  635  (1863);  United  States  v.  Chemical  Founda- 
tion, 271  U.  S.  1  (1926) ;  United  States  v.  Curtiss-W right  Export  Corporation, 
299  U.  S.  304  (1936);  Hirabayashi  v.  United  States,  320  U.  S.  81  (1943); 
Korematsu  v.  United  States,  323  U.  S.  214  (1944);  Yakus  v.  United  States, 
321  U.  S.  414  (1944). 

^^Stewart  v.  Kahn,  11  Wall.  493  (1870) ;  Hamilton  v.  Kentucky  Distilleries 
Company,  251  U.  S.  146  (1919);  Block  v.  Hirsh,  256  U.  S.  135  (1921);  Com- 
monwealth Trust  Company  v.  Miller,  262  U.  S.  51  (1923), 

'"Ex  parte  Milligan,  4  Wall.  2,  121  (1866). 

'*See  especially  The  Prize  Cases,  2  Black  635  (1863)  and  Moyer  v,  Peabody 
212  U.  S.  78  (1909). 

'*"What  are  the  allowable  limits  of  military  discretion  and  whether  or  not 
they  have  been  overstepped  in  a  particular  case,  are  judicial  questions." 
Sterling  v.  Constantin,  287  U,  S.  378,  401  (1932). 
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reasonable  relation  to  the  emergency  to  be  validJ^  xhe  essentials 
of  the  judiciary  function  are  met  when  it  is  determined  that  there 
was  reasonable  basis  for  executive  action^* 

In  passing  upon  the  validity  of  legislation  when  justification  and 
proper  constitutional  basis  for  enactment  are  found,  the  courts  sus- 
tain crisis  measures. '^^  A  legislative  declaration  of  emergency, 
although  entitled  to  great  respect,  is  not  conclusive  upon  the  judici- 
ary if  evidence  adduced  indicates  the  contrary.''' ^  War  powers 
delegated  by  Congress  have  been  liberally  construed.''''^  The  extent 
of  congressional  authority  to  legislate  for  economic  emergencies, 
however,  is  not  clearly  defined.  When  basic  laws  enacted  to  meet 
the  economic  crisis  of  1933  came  to  the  Supreme  Court,  they  were 
struck  down  by  a  hostile  judiciary.''' ^  Since  the  change  in  the 
Court's  personnel,  the  judicial  attitude  has  been  more  favorable.'''^ 
The  role  of  the  courts  in  emergencies  consists  in  finally  determining 
the  reasonability  of  executive  and  legislative  action  in  the  light  of 
what  constitutes  "due  process"  under  the  circumstances  presented.^o 

Impact  on  the  Constitutional  System 

'  Emergency  has  the  inevitable  tendency  to  enhance  the  prestige 
and  influence  of  the  presidential  office.  Fortified  by  popular  demand 
for  leadership,  the  President  has  seized  the  initiative  in  the  legisla- 
tive process  in  periods  of  crisis.  Yet  his  ascendency  has  not  contin- 

"£*  parte  Endo,  323  U.  S.  283  (1944). 

''*Hirabayashi  v.  United  States,  320  U.  S.  81  (1943). 

'"WUson  V.  New,  243  U.  S.  332  (1917) ;  Hamilton  v.  Kentucky  Distilleries 
Company,  2S1  U.  S.  146  (1919) ;  Ruppert  v.  Caffey,  251  U.  S.  264  (1920) ; 
Yakus  V.  United  States,  321  U.  S.  414  (1944). 

"See  e.g.,  Chastleton  Corporation  v.  Sinclair,  264  U.  S.  543   (1924). 

"Highland  v.  Russell  Car  and  Snow  Plow  Company,  279  U.  S.  253  (1929)  ; 
Hirabayashi  v.  United  States,  320  U.  S.  81  (1943) ;  Yakus  v.  United  States, 
321  U.  S.  414  (1944). 

"See  especially,  Schechter  v.  United  States,  295  U.  S.  495  (1935) ;  United 
States  V.  Butler,  297  U.  S.  1  (1936);  Robert  H.  Jackson,  The  Struggle  for 
Judicial  Supremacy  (New  York,  1941),  passim,  and  Swisher,  op.  cit.,  Ch.  36. 

''^See  e.g..  National  Labor  Relations  Board  v.  Jones  &  Laughlin  Steel 
Corporation,  301  U.  S.  1  (1937);  United  States  v.  Rock  Royal  Cooperative, 
307  U.  S.  533  (1939) ;  United  States  v.  Darby,  312  U.  S.  100  (1941).  See  also 
Corwin,  Constitutiond  Revolution,  Ltd.  (Claremont,  1941),  passim. 

■"What  constitutes  "due  process  depends  upon  circumstances."  Justice  Holmes 
in  Moyer  v.  Peabody,  212  U.  S.  78,  84  (1909). 
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ued  permanently  in  past  emergencies.  The  history  of  the  Presidency 
records  a  shifting  and  oscillating  pattern  of  presidential  and  congres- 
sional dominance  with  the  President  gradually  gaining  in  the  con- 
tinuing struggle  for  power.^y  After  each  crisis  there  has  been  a 
reaction  against  coercive  controls  and  restrictions  upon  liberty. 
"Back  to  normalcy"  was  the  slogan  of  the  1920's;  similar  cries 
are  heard  today  in  the  chambers  of  the  national  legislature. 

To  Congress  during  periods  of  national  exigency  falls,  the  duty 
of  determining  broad  policies  and  enacting  laws  within  the  limits  of 
its  legal  competence  which  provide  the  necessary  flexibility  and 
adaptability.^^  As  presently  organized,  Congress  is  unable  to  afford 
the  requisite  leadership  when  immediate  action  is  required.  It  pro- 
vides a  basic  source  of  authority  for  the  more  vigorous  Executive, 
Thus  its  primary  emergency  role  is  enabling  and  restricting. 

Since  emergency  laws  are  usually  phrased  in  general  terms  to 
permit  the  necessary  adaptability,  the  details  must  be  supplied  by 
the  executive  branch.  In  consequence  there  has  grown  up  a  vast 
body  of  administrative  legislation  which  rivals  in  volume  the  basic 
statutes.ss  Concomitantly  a  multiplicity  of  administrative  agen- 
cies, coordinating  boards  and  offices  have  been  created.  They  pro- 
vide the  immediate  source  of  administrative  legislation.  Although 
these  developments  are  in  great  degree  inevitable  attendants  of  the 
positive  service  state,  they  have  been  accelerated  by  recurring  crises 
of  recent  times. 

With  the  passing  of  national  exigencies,  precedents  have  been 
established  which  provide  some  justification  for  the  exercise  of 
authority  in  future  years.  Those  resulting  from  presidential  initia- 
tive without  definite  legal  basis  have  not  usually  received  the 
validating  stamp  of  the  Supreme  Court,  since  many  of  them  by  their 
very  nature  are  nonjusticiable.  The  independent  measures  taken 
by  Lincoln  and  Wilson  in  meeting  the  extremities  of  their  times  are 
cited  as  at  least  partial  vindication  for  crisis  measures  of  the  present 

•^Binkley,  op.  cit.;  George  F.  Milton,  op.  cit.;  Corwin,  The  President:  Office 
and  Powers. 

^'See  generally,  Roland  Young,  This  Is  Congress  (New  York,  1943) ;  George 
B,  Galloway,  Congress  at  the  Crossroads  (New  York,  1946) ;  Thomas  K.  Fin- 
letter,  Can  Representative  Government  Do  the  Job?  (New  York,  1945) ;  E. 
Pendleton  Herring,  Presidential  Leadership  (New  York,  1940). 

**These  rules,  regulations,  proclamations  and  executive  orders  are  published 
currently  in  the  Federal  Register  and  later  codified  in  the  Code  of  Federal 
Regtdations. 
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day.  So  will  the  steps  taken  by  Franklin  Roosevelt  find  a  place  in 
emergency  annals  for  posterity. 

Since  the  judiciary  handles  a  mere  trickle  of  the  great  issues 
arising  in  periods  of  crisis,  it  has  been  unable  to  retain  its  traditional 
potency.  When  national  security  is  imperiled  the  Supreme  Court, 
along  with  the  other  branches  of  the  government,  becomes  a  part  of 
the  national  mechanism  for  preserving  the  existing  social  order. 
During  the  emergencies  of  war,  the  courts  have  displayed  extreme 
reluctance  to  invalidate  measures  deemed  essential  by  the  political 
departments  of  government.  The  judicial  function  is  invoked  only 
t  >  the  extent  that  cases  are  presented  for  adjudication.  Hence  the 
role  of  the  courts  is  of  limited  nature,  s* 

Certain  of  the  basic  principles  and  doctrines  of  the  federal  Con- 
stitution have  not  escaped  the  impact  of  national  exigencies.  While 
the  extent  of  modification  is  difficult  to  assess,  certain  trends  are 
obvious.  In  recent  emergencies  the  extent  of  executive  dominance 
has  artificialized  the  time-honored  doctrine  of  separation  of  powers. 
Extensive  delegations  of  power,  the  influence  which  President 
Roosevelt  has  exerted  on  the  federal  judiciary  through  the  appoint- 
ment of  personnel  over  a  period  of  more  than  three  terms,  combined 
with  demands  of  modern  economic  life  have  helped  to  focus  national 
powers  in  the  Chief  Executive.  Moreover,  the  allocation  of  powers 
between  national  and  state  governments  originally  intended  by  the 
"Fathers"  has  become  more  nebulous.  Crises  have  no  respect  for 
the  artificial  boundaries  of  states.  They  permeate  all  areas  of  the 
nation.  National  problems  which  dictate  national  solutions  can 
only  be  solved  by  national  agencies.  Particularly  since  1933  the 
people  have  turned  to  Washington,  and  especially  to  the  President, 
for  help  in  time  of  extremity.  The  laws  have  been  conditioned  and 
the  Constitution  interpreted  in  accordance  with  the  demands.  The 
trends  mentioned  here,  though  in  evidence  prior  to  1933,  have  been 
hastened  by  emergencies  and  crisis  government. 

A  fundamental  question  which  arises  from  this  consideration  is 
the  degree  of  permanence  of  extraordinary  powers.  The  tendency 
is  for  the  abnormal  to  become  normal,  for  crisis  to  breed  crisis. 

®*Moreover,  the  judiciary  does  not  possess  the  actual  power  necessary  to 
carry  its  judgments  into  execution.  Chief  Justice  Taney  was  forced  to  ac- 
knowledge his  impotence  when  military  officers  refused  to  enforce  his  order 
which  was  contrary  to  the  will  of  the  Commander-in-Chief.  Ex  parte  Merryman, 
17  Fed.  Cas.  9487  (1861).    See  also  Mississippi  v.  Johnson,  4  Wall.  47S  (1867). 
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Authority  granted  on  a  temporary  basis  has  been  repeatedly  re- 
newed and  extended,  particularly  in  the  economic  field.  Emergency 
statutes  passed  in  previous  crises  have  remained,  and  have  been 
supplemented.  Many  of  these  are  contingent  in  their  applicability 
upon  a  presidential  finding  that  an  emergency  exists.  In  view  of 
the  continuing  emergency  in  international  relations  and  the  per- 
sistence of  the  war  emergency  the  question  of  permanence  of 
authority  is  not  yet  susceptible  of  final  answer.  It  would  seem  that 
the  longer  the  crisis  endures,  the  greater  the  likelihood  of  permanent 
stabilization  of  the  more  basic  controls. 

'  Conclusion 

Lin  an  age  when  emergencies  have  become  increasingly  frequent 
and  are  likely  to  come  with  unprecedented  suddenness  it  seems 
appropriate]to  take  stock  of  the  means  of  defense.  The  impact  of 
economic  depressions  is  more  pervasive  than  ever  before.  Improved 
methods  of  warfare  have  extended  the  theatre  of  war  to  the  whole 
of  national  organization.  The  effect  of  national  emergencies  is  felt 
by  all.  Possibility  of  atomic  attack  makes  urgent  the  conditioning 
of  our  institutions  for  its  impact. 

If  the  atomic  bomb  has  revolutionized  conceptions  of  military 
warfare,  it  has  also  eased  the  task  of  those  who  would  justify  the 
substitution  of  authoritarianism  for  democratic  government  under 
the  cloak  of  military  necessity.  To  yield  to  such  argument  is  to 
surrender  a  heritage  of  free  institutions  and  espouse  a  philosophy  of 
government  recently  suppressed.  The  basic  problem  is  to  maximize 
efficiency  and  freedom  and  minimize  the  dangers  of  authoritarian 
controls.  The  foregoing  analysis  of  emergency  practice  suggests 
certain  steps  which  should  be  taken  to  better  condition  our  consti- 
tutional system  to  meet  the  exigencies  of  the  times. 

First,  if  Congress  is  to  remain  the  bulwark  of  democratic  insti- 
tutions, it  must  accommodate  itself  to  present  day  needs.^s     As 

*'A  beginning  was  made  in  the  enactment  of  the  Legislative  Reorganization 
Act  of  1946.  Public  Law  601,  79th  Cong.  For  accounts  of  the  movement  to 
reorganize  Congress  and  evaluations  of  the  application  of  the  provisions  of  the 
Legislative  Reorganization  Act,  see  Joint  Committee  on  the  Organization  of 
Congress,  Organization  of  the  Congress,  Sen.  Rept.  No.  1011,  79th  Cong.,  2d 
Sess.  (1946) ;  Legislative  Reorganization  Act  of  1946,  Sen.  Rept.  No.  1400  (To 
accompany  S.  2177),  79th  Cong.,  2d  Sess.  (1946);  The  Reorganization  of 
Congress;  A  Report  of  the  Committee  on  Congress  of  the  American  Political 
Science   Association    (Washington,    1945) ;    Robert   Heller,   Strengthening   the 
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times  change  old  forms  and  instruments  must  undergo  renovation. 
In  recent  emergencies  a  great  weakness  of  Congress  has  been  its  lack 
of  a  unified  command  and  inability  to  integrate  and  centralize  its 
policy  so  that  swift  action  can  be  achieved.  Congress  must  discard 
cumbersome  and  dilatory  methods  and  organize  itself  internally 
if  it  is  to  retain  its  policy-making  role  vis-a-vis  the  President.  The 
national  legislature  must  also  think  basically  in  terms  of  national 
welfare  rather  than  concern  itself  primarily  with  local  matters.  It  is 
the  concern  of  Congress,  no  less  than  of  the  President  and  the 
Supreme  Court,  to  take  every  step  possible  to  preserve  the  democratic 
process  in  the  face  of  threatened  executive  dominance. 

Second,  a  careful  study  should  be  made  of  all  emergency  statutes. 
Those  found  to  be  obsolete,  unnecessary  or  undesirable  should  be 
repealed.  New,  permanent  legislation  should  be  enacted  in  the  light 
of  past  emergency  experience  to  provide  definite  legal  ground  for 
executive  and  other  action  in  coping  with  any  foreseeable  exigency, 
domestic  or  foreign.  In  enacting  such  laws  there  must  be  due  regard 
for  sufficiency  and  flexibility  of  authority.  Such  a  move  should  be 
taken  with  the  complete  cooperation  of  the  executive  branch  to  the 
end  that  uncertainty  may  be  minimized  and  a  firmer  basis  of  legality 
and  legitimacy  provided  for  potential  emergency  action  in  an  area 
within  the  constitutional  jurisdiction  of  Congress. 

Third,  the  concept  of  "emergency"  should  be  used  in  its  appro- 
priate setting.  Emergency  connotes  a  condition  of  pressing  necessity 
which  demands  immediate  action  and  implies  temporality  and 
limited  duration.  Creation  of  an  emergency  "complex"  and  the 
attempt  to  justify  measures  on  such  a  basis  when  policies  enacted 
into  law  are  of  a  permanent  and  enduring  character  is  not  conducive 
to  proper  allocation  of  governmental  powers  among  the  various 
branches.  When  emergency  is  used  as  a  justification  for  the  delega- 
tion and  exercise  of  governmental  authority,  care  should  be  taken 
to  distinguish  permanent  requirements. 

If  national  jurisdiction  exists  under  the  Constitution  and  execu- 
tive discretion  is  used  within  the  limits  of  appropriate  standards 
established  by  Congress,  then,  from  a  legal  standpoint,  there  is  no 
need  for  a  theory  of  emergency.^^    Its  primary  value  rests  in  its 

Congress  (Washington,  194S),  pubKshed  under  the  sponsorship  of  the  National 
Planning  Association;  Joseph  P.  Harris,  "The  Reorganization  of  Congress,** 
Public  Administration  Review,  Vol.  6,  pp.  267-282   (1946). 
*"See  supra,  "Source  and  Nature  of  Emergency  Powers." 
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political  appeal  and  in  securing  popular  support  and  sanction  for 
the  delegation  of  extraordinary  powers  to  the  executive  branch  of 
the  government. 

Fourth,  a  continuing  emphasis  must  be  placed  upon  civil  liber- 
ties. In  order  to  function  successfully,  democracy  requires  criticism 
of  its  leaders.  Not  only  must  the  people  retain  the  basic  freedoms 
of  speech,  press  and  assembly  but  they  should  be  provided  with 
information  necessary  to  formulate  opinions  and  judgments.  Much 
of  the  data  which  provide  the  basis  for  an  informed  public  opinion 
can  be  provided  only  by  government  agencies.  It  is  essential  that 
such  information  not  be  withheld,  except  as  military  and  diplomatic 
necessity  requires.  Public  opinion  is  the  nourishment  of  democracy. 
When  it  is  crushed,  the  democratic  process  is  replaced  by  authori- 
tarianism. 

Fifth,  and  finally,  the  President  must  retain  the  place  of  leader- 
ship in  crisis.  Under  the  American  constitutional  system  the  burden  of 
responsibility  in  meeting  the  great  exigencies  of  government,  whether 
of  foreign  or  domestic  origin,  has  always  rested  on  the  President. 
The  safety  of  the  nation  is  in  his  keeping  as  Chief  Executive,  Com- 
mander-in-Chief and  representative  in  foreign  relations.  Congress 
and  the  people  look  to  him  for  leadership.  Inevitably  the  measure 
of  his  emergency  power  will  be  measured  by  the  magnitude  of  the 
crisis.  Our  great  Presidents  have  done  what  they  deemed  necessary 
for  the  preservation  of  the  union  and  public  safety. 

Extraordinary  executive  power  bears  risks  to  human  liberty, 
but,  if  all  branches  of  the  government  adequately  perform  their 
respective  functions,  there  is  no  need  for  the  destruction  of  freedom, 
even  though  it  may  be  temporarily  subverted  by  necessity.  Power 
properly  exercised  and  accompanied  by  executive  responsibility  has 
no  inherent  defect.  If  there  is  no  alternative  in  the  American 
democracy  but  to  concentrate  authority  in  the  President  and  the 
executive  branch,  then  the  problem  should  be  faced  squarely  and  the 
basic  law  interpreted  in  the  spirit  of  the  age  and  according  to  the 
dictates  of  necessity  as  "a  Constitution  to  endure  for  ages  to  come, 
and,  consequently,  to  be  adapted  to  the  various  crises  in  human 
affairs."87 

-^  . 

"Thief  Justice  Marshall  in  McCuUoch  v.  Maryland,  4  Wheat.  316,  415  (1819). 


THE  PRESIDENT  AS  COMMANDER-IN-CHIEF 

Charles  Fairman 
Stanford  University 

(Experience  shows,  that,  so  far  as  the  Constitution  is  concerned, 
the  President  is  vested  with  power  adequate  to  directing  the  defense 
of  the  United  States.  1  Experience  shows  too,  that  this  power  is 
subject  to  restraint:  even  in  time  of  war  the  test  of  ultra  or  intra 
vires  is  applicable  according  to  the  established  processes  of  our 
constitutional  system.  Whether  in  the  prosecution  of  various  war 
measures  the  executive  has  overleaped  the  bounds  of  necessity, 
whether  in  particular  instances  the  courts  have  proved  too  indulgent 
or  too  rigid — these  are  important  questions  on  which  men  may 
reasonably  differ .^  For  the  moment  let  it  be  remarked  that  in  study- 
ing that  aspect  of  the  presidential  office  which  has  to  do  with 
national  defense  our  real  problems  are  chiefly  with  the  organization 
of  power  and  the  mode  of  its  exercise,  rather  than  with  the  exist- 
ence of  power  itself. 

The  Constitution  provides  that  ''The  President  shall  be  Com- 
mander-in-Chief of  the  Army  and  Navy  of  the  United  States  .  .  .  ," 
and  goes  on  to  particularize  various  other  powers  with  which  the 
President  is  invested.  Perhaps  because  this  is  the  only  substantive 
applied  to  the  President,  it  is  common  usage  to  say  that  "the 
President,  as  Commander-in-Chief"  has  taken  certain  measures — 
with  some  slight  suggestion  that  specific  invocation  was  essential 
to  the  exercise  of  the  power.  Presidents  have  been  wont  to  assert 
the  title  to  eke  out  a  paucity  of  statutory  authority.  But  the  Presi- 
dent does  not,  in  the  English  phrase,  "wear  two  hats."  Being 
Commander-in-Chief  is  merely  one  of  the  incidents  inseparable 
from  his  office. 

Of  course  the  President  does  not,  of  his  own  authority,  have  at 
hand  all  the  means  essential  to  the  defense  of  the  nation.  It  is  the 
function  of  Congress  to  raise  the  forces  and  make  rules  for  their 

*It  is  customary  in  writing  on  the  President  as  Commander-in-Chief  to 
chop  and  saw  many  decisions  gathered  from  the  reports.  That  labor  will 
not  be  repeated  in  the  present  article.  To  any  reader  who  regrets  the  omission, 
I  offer  as  amends  these  citations:  "The  Law  of  Martial  Rule  and  the 
National  Emergency,"  Harvard  Law  Rev.,  Vol.  55,  p.  1253  (1942) ;  The  Law 
of  Martial  Rule  (2d  ed.,  Chicago,  1943) ;  and  "The  Supreme  Court  on  Military 
Jurisdiction:  Martial  Rule  in  Hawaii  and  the  Yamashita  Case,"  Harvard  Law 
Rev.,  Vol.  59,  p.  833  (1946). 
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government,  to  grant  adequate  appropriations,  and  generally  to 
provide  for  such  ordering  of  our  human  and  material  resources  as 
the  common  defense  may  require.  Traditionally  legislation  for  this 
purpose,  like  legislation  dealing  with  foreign  relations,  has  conceded 
to  the  executive  a  large  range  of  discretion.  So  when  we  consider 
the  President  as  Commander-in-Chief  we  are  concerned  not  merely 
with  military  powers  directly  vested  in  his  office  by  the  Constitu- 
tion, but  with  the  entire  organization  for  defense,  established  by 
legislative  and  executive  action,  over  which  the  Chief  Executive 
presides. 

We  may  view  the  topic  in  a  very  specific  contemporary  setting. 
The  American  people,  and  all  who  stand  with  them  as  defenders 
of  liberal  democratic  government,  are  now  exposed  to  attacks 
emanating  from  a  single  source.  Hostile  acts  are  to  be  apprehended 
within  as  well  as  outside  the  state.  Agencies  dealing  with  the 
national  security  are  accordingly  dilated,  and  all  other  functions  of 
government  are  adapting  themselves  to  the  pressure  of  the  supreme 
need  of  the  moment.  If  the  values  for  which  we  stand  are  true  and 
worthy  of  preservation,  then  we  may  all  agree  upon  this:  that  the 
totality  of  our  strength  should  be  organized  against  the  day  when  it 
may  have  to  be  exerted,  and  that  the  very  effectiveness  of  our 
preparation  may  be  our  best  hope  that  that  day  never  comes. 

To  evaluate  the  actual  position  of  the  President  as  Commander- 
in-Chief  we  turn  first  to  the  present  organization  for  security,  then 
to  some  of  the  major  governmental  problems  with  which  that  organi- 
zation may  have  to  cope. 

I.    The  Organization  for  National  Security 

On  July  26,  1947,  the  National  Security  Act  became  law.^ 
According  to  its  declaration  of  policy, 

*Public  Law  253,  80th  Congress,  1st  Sess.,  61  Stat.  495,  was  the  culmina- 
tion of  a  long  history  of  congressional  concern  to  achieve  unification  of  the 
forces.  This  important  Act  follows  very  closely  the  recommendations  of  Mr. 
Ferdinand  Eberstadt  in  the  report,  "The  Eberstadt  Report,"  he  prepared  for 
Mr.  Forrestal,  then  Secretary  of  the  Navy.  See  Unification  of  the  War  and 
Navy  Departments  and  the  Postwar  Organization  for  National  Security,  Senate 
Committee  print,  Committee  on  Naval  Affairs,  79th  Congress,  1st  Sess,  (1945). 
The  legislative  history  of  unification  is  catalogued  at  pp.  241  ff.  Cf.  the  British 
document.  Central  Organisation  for  Defence,  Cmd.  6923  (1946),  wherein  the 
present  machinery  of  govenunent  is  sketched.  The  two  national  systems  are 
now  very  similar. 
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Sec.  2.  In  enacting  this  legislation,  it  is  the  intent  of  Congress  to  provide 
a  comprehensive  program  for  the  future  security  of  the  United  States;  to 
provide  for  the  establishment  of  integrated  policies  and  procedures  for  the 
departments,  agencies,  and  functions  of  the  Government  relating  to  the  national 
security;  to  provide  three  military  departments  for  the  operation  and  adminis- 
tration of  the  Army,  the  Navy  (including  naval  aviation  and  the  United  States 
Marine  Corps),  and  the  Air  Force,  with  their  assigned  combat  and  service 
components;  to  provide  for  their  authoritative  coordination  and  unified  direc- 
tion under  civilian  control  but  not  to  merge  them;  to  provide  for  the  effective 
strategic  direction  of  the  armed  forces  and  for  their  operation  under  unified 
control  and  for  their  integration  into  an  efficient  team  of  land,  naval,  and 
air  forces. 

The  Act  then  provides,  Title  I,    for    Coordination  for  National 
Security,  and,  Title  II,  for  the  National  Military  Establishment. 

Coordination  for  National  Security 

Our  military  establishment  cannot  be  an  isolated  piece  of  emer- 
gency equipment,  unconnected  with  the  normal  functions  of  govern- 
ment. For  what  the  Government  may  do  in  the  daily  conduct  of 
foreign  relations  is  limited  by  the  military  potential  by  which  its 
policies  could  be  sustained.  Conversely,  the  military  establishment 
cannot  be  prepared  for  its  eventual  missions  without  guidance  as  to 
our  national  objectives  and  commitments.  "To  advise  the  President 
with  respect  to  the  integration  of  domestic,  foreign,  and  military 
policies  relating  to  the  national  security  so  as  to  enable  the  military 
services  and  the  other  departments  and  agencies  of  the  Government 
to  cooperate  more  effectively  .  .  .  ,"  the  National  Security  Council 
was  created.  It  consists  of  the  President,  the  Secretaries  of  State, 
Defense,  Army,  Navy,  and  Air  Force,  and  the  Chairman  of  the 
National  Security  Resources  Board;  certain  other  official  members 
may  be  added  should  the  President  so  direct.  The  Council  has  an 
Executive  Secretary,  a  small  staff,  and  channels  of  liaison  with  the 
working  staffs  of  the  various  executive  departments.  Thus  the 
President  has  been  provided  with  an  agency  for  bringing  together 
in  a  council  on  security  those  of  his  immediate  subordinates  who 
have  primary  responsibility  in  the  premises,  and  for  assuring,  under 
them  at  the  working  level,  a  coordination  of  measures  in  which  the 
national  security  is  involved. 

Depending  from  the  National  Security  Council  is  the  Central 
Intelligence  Agency,  whose  mission  is  to  coordinate  the  intelligence 
activities   of   the   departments   concerned   with    national   security. 
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The  need  for  such  an  agency  was  one  of  the  obvious  lessons  of 
World  War  II.  One  who  walks  abroad  in  the  midst  of  enemies 
would  better  be  acute  and  perceptive. 

The  National  Security  Resources  Board  advises  the  President 
concerning  the  coordination  of  military,  industrial  and  civilian 
mobilization.  It  consists  of  a  Chairman,  and  such  heads  or  repre- 
sentatives of  the  various  departments  and  agencies  as  may  be 
designated  by  the  President — actually  the  Secretaries  of  State, 
Treasury,  Defense,  Interior,  Agriculture,  Commerce  and  Labor.  The 
Board,  on  the  basis  of  staff  studies,  makes  recommendations  to  the 
President  on  policies  and  programs  for  preparedness  for  war — 
notably  as  to  reserves  of  strategic  and  critical  materials,  and  the 
strategic  relocation  of  industries  and  vital  services.  Similarly  it 
makes  recommendations  in  regard  to  mobilization  in  the  event  of 
war.  Its  planning  staff  comprises  four  units,  each  intended  to  be 
the  nucleus  of  a  separate  office  in  the  event  of  a  mobilization:  pro- 
duction (Office  of  War  Production),  transportation  and  storage 
(Office  of  War  Transportation),  human  resources  (Office  of  War 
Manpower),  and  economic  management  (Office  of  Economic  Sta- 
bilization). The  scheme  of  planning  involves  the  use  of  advisory 
committees  and  consultants  from  industry,  agriculture  and  labor. 

While  of  course  no  legislation  was  required  to  enable  the  Presi- 
dent to  direct  his  subordinates  to  put  their  heads  together  to  concert 
action  for  the  common  defense,  it  was  important  that  the  agencies 
mentioned  above  rest  on  a  statutory  basis.  Permanent  institutions, 
with  experience  and  established  procedures,  were  needed, — not  the 
improvisations  of  successive  Administrations.  Arrangements  for 
mobilization  should  go  forward  constantly  under  standing  orders 
from  the  Congress:  executive  initiative  in  that  regard  might  at  some 
critical  moment  be  embarrassed  by  domestic  politics. 

The  National  Military  Establishment 

The  National  Security  Act  provides: 

Sec.  201.  (a)  There  is  hereby  established  the  National  Military  Establish- 
ment, and  the  Secretary  of  Defense  shall  be  the  head  thereof. 

(b)  The  National  Military  Establishment  shall  consist  of  the  Department 
of  the  Army,  the  Department  of  the  Navy  and  the  Department  of  the  Air 
Force,  together  with  all  other  agencies  created  under  title  II  of  this  Act. 

The  "other  agencies"  comprise  the  Joint  Chiefs  of  Staff  with  the 
Joint  Staff,  the  War  Council,  the  Munitions  Board,  and  the  Re- 
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search  and  Development  Board,  to  be  mentioned  below. 

First,  the  new  Secretary  of  Defense:  he  shall  be  "the  principal 
assistant  to  the  President  in  all  matters  relating  to  the  national 
security"  and  under  his  direction  shall  "establish  general  policies 
and  programs  for  the  National  Military  Establishment  ..."  as 
well  as  performing  other  general  duties  with  respect  to  the  included 
departments  and  agencies.  The  Army,  Navy  and  Air  Force  are  to 
be  administered  "as  individual  executive  departments,"  and  their 
respective  Secretaries  have  direct  access  to  the  President  and  to  the 
Director  of  the  Budget  "after  first  .  .  .  informing  the  Secretary  of 
Defense." 

The  Secretary  of  Defense  was  conceived  as  a  maker  of  general 
policies  and  a  coordinator,  but  not  £is  an  operator.  He  was  given 
"three  special  assistants,"  but  no  Under  or  Assistant  Secretary; 
he  may  avail  himself  of  military  assistants  and  personal  aides,  "but 
he  shall  not  establish  a  military  staff." 

Strategic  planning  and  direction  of  the  three  services — Army, 
Navy  and  Air  Force — is  the  immediate  responsibility  of  the  Joint 
Chiefs  of  Staff.  This  body  comprises  the  Chiefs  of  Staff  of  the 
three  services  "and  the  Chief  of  Staff  to  the  Commander  in  Chief, 
if  there  be  one."  (This  last  refers  to  the  special  position  which 
Admiral  Leahy  has  held  since  1942,  by  appointment  of  President 
Roosevelt  and  retention  under  President  Truman.)  The  Joint 
Chiefs  of  Staff  act  "as  the  principal  military  advisers  to  the  Presi- 
dent and  the  Secretary  of  Defense."  In  this  respect  the  Act  of  1947 
gives  a  statutory  basis  to  a  body  which  the  President  had  created  in 
1942:  our  Joint  Chiefs  sitting  with  their  British  colleagues  consti- 
tuted the  Combined  Chiefs  of  Staff  who  gave  strategic  direction  to 
the  Allied  forces.  The  essential  feature  of  the  system  of  the  JCS  is 
that  strategic  planning  and  direction  are  a  joint  responsibility  of  the 
three  service  Chiefs  who,  each  within  his  own  service,  will  carry  into 
execution  the  decisions  upon  which  they  have  reached  agreement. 

Prior  to  the  National  Security  Act  of  1947,  the  Joint  Chiefs 
functioned  immediately  under  the  President,  without  intervention 
of  any  Cabinet  officer.^  Read  the  testimony  of  Admiral  Leahy 
before  the  Senate  Committee  on  Military  Affairs  in   1945:* 

*Stimson  and  Bundy,  On  Active  Service  in  Peace  and  War  (New  York,  1948), 
p.  414.    An  appraisal  of  the  JCS  is  given  at  p.  SIS. 

*Department  of  Armed  Forces.  Department  of  Military  Security.  Hear- 
ings on  S.  84  and  S.  1482,  79th  Cong.,  1st  Sess.,  at  pp.  520,  521. 
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SENATOR  HILL.  Well,  the  Joint  Chiefs  of  Staff  today  really  are  directly 
answerable  to  the  President,  aren't  they?  They  are  not  under  the  Secretaries, 
are  they? 

ADMIRAL  LEAHY.  It  is  my  understanding  that  the  Joint  Chiefs  are  the 
staff  of  the  President,  as  Commander  in  Chief,  and  they  are  directly  responsible 
to  him. 


SENATOR  HILL.  Would  you  say  the  Joint  Chiefs  of  Staff  were  really 
the  top  command? 

ADMIRAL  LEAHY.    No.    The  President  was  the  top  command.  Senator. 

SENATOR  HILL.  Of  course  the  President  is  the  constitutional  top  com- 
mand, but  subject  only  to  the  President. 

ADMIRAL  LEAHY.  The  Joint  Chiefs  of  Staff  throughout  the  war,  since 
I  have  been  a  member,  have  advised  the  President  in  regard  to  the  command; 
and  the  President,  so  far  .as  I  know,  has  never  repudiated  their  recommenda- 
tions, and  their  recommendations  have  been  carried  out. 

SENATOR  HILL.  With  no  civil  control  over  them,  as  you  said,  except 
the  President? 

ADMIRAL  LEAHY.    That  is  correct,  Senator.  .  .  . 

The  Act  of  1947  is  dear  that  the  Joint  Chiefs  are  under  the 
Secretary  of  Defense.  Indeed  his  continued  supervision,  and  his 
intervention  when  they  have  been  unable  to  reach  accord,  appears 
to  be  essential  to  the  system.  (Cf.  the  Key  West  and  Newport 
Conferences.)  Obviously  the  President  may,  if  such  be  his  idea  of 
good  administration,  deal  out  of  channels  with  any  of  his  subor- 
dinates, and  one  imagines  that  certainly  in  time  of  war  the  President 
would  have  many  occasions  for  conferring  directly  with  the  Joint 
Chiefs  of  Staff.  (He  would  no  doubt  keep  in  his  own  hands  many 
matters  of  highest  concern:  he  would  be  in  personal  touch  with  the 
heads  of  Allied  governments,  would  say  the  decisive  word  on  what 
major  operations  were  undertaken,  would  settle  the  terms  which  we 
held  out  to  the  enemy,  etc.)  What  means  the  President  provided  to 
assure  that  the  Secretary  of  Defense  was  kept  advised  of  his  con- 
ferences with  the  Joint  Chiefs  would  be  an  important  question  of 
administrative  method,  but  not  really  one  of  constitutional  power. 

The  actual  preparation  of  strategic  plans  is  the  work  of  the 
Joint  Staff,  "to  consist  of  not  to  exceed  one  hunderd  officers  and  to 
be  composed  of  approximately  equal  numbers  of  officers  from  each 
of  the  three  armed  services."  The  Director  of  the  Joint  Staff 
is  appointed  by  the  Joint  Chiefs.  He  is  in  attendance  at  their  meet- 
ings, and  accompanies  the  Secretary  of  Defense  to  meetings  of  the 
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National  Security  Council.  This  post  of  peculiar  trust  and  responsi- 
bility is  filled  by  Major  General  Alfred  M,  Gruenther,  an  experi- 
enced officer  of  outstanding  competence. 

The  Munitions  Board  (successor  to  the  Joint  Army-Navy 
Munitions  Board)  is  composed  of  a  civilian  Chairman,  and  an 
Under  or  Assistant  Secretary  from  each  of  the  three  military 
departments.  Its  function  is  to  support  the  strategic  and  logistic 
planning  of  the  JCS  in  such  specific  ways  as  coordinating  pro- 
curement by  the  services,  passing  upon  the  logistic  feasibility  of 
JCS  plans,  and  planning  for  the  military  aspects  of  industrial 
mobilization. 

Experience  in  war  demonstrated  the  necessity  for  bringing 
science  and  technology  effectively  to  bear  upon  the  problems  of 
national  security.  Hence  the  Research  and  Development  Board. 
"The  purpose  of  the  Board  shall  be  to  advise  the  Secretary  as  to 
the  status  of  scientific  research  relative  to  the  national  security,  and 
to  assist  him  in  assuring  adequate  provision  for  research  and 
development  on  scientific  problems  relating  to  the  national  secur- 
ity." The  Board  consists  of  a  Chairman  (formerly  Dr.  Bush,  of 
the  war-time  Office  of  Scientific  Research  and  Development  and 
more  recently  Dr.  Compton,  President  of  M.I.T.)  and  two  rep- 
resentatives from  each  of  the  services. 

The  War  Council  consists  of  the  Secretary  of  Defense,  the 
three  service  Secretaries,  and  the  three  Chiefs  of  Staff.  Its  func- 
tion is  to  advise  the  "Secretary  on  matters  of  broad  policy  relating 
to  the  armed  forces."  Its  name  is  not  happily  chosen;  actually 
it  is  a  periodic  office  conference  of  the  Secretary's  senior  civil  and 
military  subordinates.  Of  all  the  agencies  working  under  the 
Secretary's  direction,  this  is  the  only  one  which  really  did  not  need 
a  statutory  foundation. 

Such  are  the  major  elements  in  the  new  machinery  installed 
under  the  President  as  Commander-in-Chief.  It  is  a  tremendous 
improvement  over  anything  we  had  before.  The  public  should  have 
a  better  acquaintance  with  the  system,  and  be  alert  to  observe 
its  functioning.  The  future  will  be  influenced,  perhaps  governed,  by 
the  present.  Merely  from  the  newspapers  one  learns  that  much 
has  been  accomplished  within  a  year — also,  that  much  remains  to 
achieve  an  acceptable  level  of  performance.  The  forthcoming 
report  of  the  Commission  on  Organization  of  the  Executive  Branch 
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of    the    Government    will    presumably    evaluate    the    system    and 
recommend  such  improvements  as  may  be  found  appropriate.^ 

Now  the  President  has  one  Cabinet  officer  who  is  responsible 
for  the  general  direction  of  defense:  but  has  the  Secretary  of 
Defense  sufficient  authority  within  his  own  establishment?  The 
question  is  suggested  by  the  statutory  prescription  of  his  duties — 
"establish  general  policies  and  programs  .  .  .  ;  exercise  general 
direction,  authority,  and  control  .  .  .  ,"  etc.,  coupled  with  the 
reservation  that  the  component  departments  "shall  be  administered 
as  individual  executive  departments  by  their  respective  Secretaries 
and  all  powers  and  duties  relating  to  such  departments  not  specifi- 
cally conferred  upon  the  Secretary  of  Defense  by  this  Act  shall 
be  retained  by  each  of  their  respective  Secretaries."  Mention  has  al- 
ready been  made  of  the  provision  allowing  the  head  of  each  service 
department  direct  resort  to  the  President  and  the  Director  of  the 
Budget.  The  country  well  remembers  that  Mr.  Forrestal  and  Mr. 
Symington  held  different  views  on  the  Air  Force's  share  in  appropri- 
ations, and  that  the  subordinate  prevailed  over  his  superior.  This 
situation  did  not  rise  through  any  fault  in  the  National  Security 
Act,  and  indeed  one  may  doubt  whether  even  positive  language 
could  prevent  a  repetition.  The  point  is  not  that  the  service 
Secretaries  may  go  straight  to  the  President:  if  the  President 
stands  squarely  behind  his  principal  assistant  that  fact  will  be 
clear  at  once;  and  if  he  does  not,  then  a  new  Secretary  of 
Defense  would  seem  to  be  indicated.  Similarly  with  any  supposed 
weakness  in  the  statutory  duties  of  the  Secretary  of  Defense 
vis-a-vis  his  service  subordinates:  they  all  work  for  the  President, 
and  if  he  exerts  proper  authority  within  his  Administration  the 
position  of  his  first  lieutenant  will  be  secure. 

The  serious  problem  is,  what  if  the  head  of  one  service  depart- 
ment carries  to  Capitol  Hill  a  program  on  which  he  has  been 
overruled  by  the  Secretary  of  Defense  supported  by  the  President? 
If  the  President  has  no  leadership  over  the  Congress,  that  body 
will  give  encouragement  to  such  dissent.  And  if  the  President 
finds  his  position  too  weak  even  to  enforce  discipline  within  his 
own   Administration,    then    subordinates    may    act    on    their    own 

^The  Commission's  projects,  including  that  on  the  National  Security  Organi- 
zation, are  annexed  to  a  speech  by  Senator  Lodge,  Cong.  Rec.  (daily  ed.), 
80th  Cong.,  2d  Sess.,  Vol.  94  (June  2,  1948)— the  last  of  which  was  assigned 
to  the  Committee  on  the  National  Security  Organization,  Mr.  Ferdinand  Eber- 
stadt,  Chairman.  Excerpts  from  the  as  yet  unpublished  report  of  the  Commis- 
sion are  included  in  New  York  Times,  Dec.  17,  1948,  p.  1. 
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with  impunity.  No  statutory  language  could  ever  really  pre- 
vent the  spokesman  for  one  of  the  services  from  whispering  into 
friendly  ears  the  uncoordinated  desires  of  that  service — even 
indulging  for  the  moment  the  supposition  that  Congress  would 
legislate  against  such  breaches  of  administrative  discipline. 

It  is  impracticable  to  strengthen  the  authority  of  the  Secretary 
of  Defense  by  giving  him  power  to  appoint  and  remove  the  three 
service  Secretaries.  Are  these  chiefs  "inferior  officers"  whose 
appointment  may  be  vested  in  the  heads  of  departments?  We 
have  no  adjudication  on  the  constitutional  point,  but  the  pro- 
position sounds  self-contradictory. 6  Even  if  the  chiefs  of  the 
the  service  departments  were  down-graded  to  Assistant  or  Under 
Secretaries,  still  our  constitutional  usage,  and  no  doubt  the  desire 
of  the  President,  would  require  that  their  nomination  remain  with 
him.  It  will  lie  in  the  relations  between  the  Secretary  of  Defense 
and  the  President  how  much  the  former  will  have  to  say  as  to 
the  selection  and  retention  of  his  immediate  subordinates.  The 
issue  might  arise  with  any  member  of  the  Cabinet.  It  is  a  pecu- 
liarity of  the  National  Military  Establishment,  however,  that  the 
Secretary  of  Defense  has  as  subordinates  three  full  Secretaries — any 
of  one  of  whom  might  be  carried  along  by  the  ardent  desires  of  the 
officers  of  his  particular  service.  To  be  sure,  the  head  of  a  single 
service  might  on  some  point  hold  a  wiser  view  than  the  Secretary 
of  Defense.  Colonels  may  be  wiser  than  generals,  sergeants  wiser 
than  their  officers:  yet  the  common  defense  is  better  served  by 
insisting  upon  subordination  to  those  in  positions  of  responsibility. 
The  national  safety  requires  that  the  President  choose  as  Secretary 
of  Defense  only  a  man  strong  and  wise  enough  to  adopt  sound 
decisions  after  listening  to  professional  advice  (a  situation  which 
now  prevails) — and  then  that  the  Secretary  receive  public  support 
and  confidence. 

*It  is  established  doctrine  that  where  Congress  has  vested  the  appointment 
of  "inferior  officers"  in  the  head  of  a  department  it  may  attach  limitations 
to  the  power  of  removal.  United  States  v.  Perkins,  116  U.  S.  483  (1886) ; 
Myers  v.  United  States,  272  U.  S.  S2,  pp.  160  ff.  (1926).  Superior  executive 
officers,  on  the  other  hand,  are  removable  by  the  President  without  legis- 
lative control.  Myers  v.  United  States.  If  the  heads  of  the  three  service  de- 
partments were,  in  the  interest  of  supporting  hierarchical  control,  admitted  to 
be  "inferior  officers"  whose  appointment  might  be  vested  in  the  Secretary 
of  Defense,  the  consequence,  in  the  present  state  of  the  cases,  would  be  that 
Congress  could  frustrate  such  control  by  specifying  the  conditions  upon  which 
those  officers  could  be  removed! 
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II.    Some  Problems  To  Be  Foreseen 

Strategic  planning,  joining  with  scientific  research  and  develop- 
ment, seeks  to  anticipate  the  system  of  weapons  and  warfare  which 
may  be  available  to  our  enemies.  Similarly,  the  student  of  government 
and  of  public  law  may  well  anticipate  the  conditions  to  which  public 
authority  would  address  itself  in  the  event  of  another  war.  With- 
out presuming  upon  very  slight  acquaintance  with  such  new  words 
as  "atomic"  and  "supersonic,"  one  may  predict  that  the  civil  and  mili- 
tary activities  of  the  nation  would  tend  to  fuse,  that  considerations  of 
safety  would  dictate  novel  measures  of  public  authority  (relocation 
of  industry,  precautions  against  hidden  weapons,  etc.),  that  exe- 
cutive leadership  would  rely  upon  both  organized  popular  coopera- 
tion and  summary  procedures  to  enforce  regulations,  and  that 
political,  psychological  and  economic  warfare  would  play  even  a 
larger  role  than  in  World  War  II. 

Meeting  the  Situation  as  It  Presents  Itself 

It  is  a  familiar  principle  that  if  war  be  made  upon  the  United 
States  the  President  is  authorized  and  bound  to  resist  force  by 
force.  This  is  far  more  than  merely  the  language  of  the  Supreme 
Court:''  it  is  a  fundamental  of  American  Government.  Justice 
Grier  was  speaking  of  "this  greatest  of  civil  wars"  and  of  President 
Lincoln's  measures  of  blockade  when  he  said 

The  President  was  bound  to  meet  it  in  the  shape  it  presented  itself,  without 
waiting  for  Congress  to  baptize  it  with  a  name;  and  no  name  given  to  it  by 
him  or  them  could  change  the  fact. 

The  principle,  it  is  believed,  is  of  general  validity.  An  attack 
might  be  hy  internal  uprising,  it  might  be  by  invasion  of  our  shores. 
In  1846  it  was  a  clash  in  territory  claimed  by  both  sides.  (The 
propriety  of  President  Polk's  position  on  the  point  of  territorial  title 
is  immaterial  to  the  present  point  of  executive  authorty;  it  does, 
however,  serve  to  emphasize  today  the  importance  of  making  sure 
that  we  are  right.)  Now  our  forces  are  rightfully  in  various 
foreign  parts,  notably  Germany,  and  it  is  imperative  for  our  own 
security  and  for  that  of  the  free  countries  of  the  world  that  they 
hold  their  ground.  It  is  not  to  be  doubted  that  the  President, 
under  the  responsibility  of  his  office,  would  be  warranted  in 
resisting  an  attack  upon  any  of  our  positions  just  as  though  it  had 

''The  Prize  Cases,  2  Bl.  635  (1863). 
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taken  effect  upon  domestic  territory.  (In  undertaking  to  supply 
Berlin  by  air-lift  rather  than  by  sending  trains  up  the  autobahn 
our  Government  has  demonstrated  to  what  length  it  will  go  to 
avoid  an  incident  while  maintaining  the  essential  right  to  remain 
in  Berlin.) 

It  used  often  to  be  said  that  the  dissenting  opinion  of  Justice 
Nelson  (Taney,  C.  J.,  Catron,  J.  and  Clifford,  J.,  concurring  with 
him)  was  more  persuasive  than  that  of  the  majority  in  the  Prize 
Cases.  The  view  of  the  minority  was  this:  that  although  the  whole 
military  power  of  the  country  is  available  to  the  President  to 
oppose  those  who  come  in  arms,  it  belongs  to  Congress  alone  to 
declare  the  existence  of  war  in  a  legal  sense.  In  particular,  he 
could  not  take  note  of  the  existing  factual  situation  and  thereupon 
institute  a  blockade.  He  could  not  interdict  private  trade  with 
the  enemy,  for  until  Congress  declared  war  there  would  be  no 
"enemy."  "No  power  short  of  this  can  change  the  legal  status  of 
the  government  or  the  relations  of  its  citizens  from  that  of  peace 
to  a  state  of  war,  or  bring  into  existence  all  those  duties  and 
obligations  of  neutral  third  parties  growing  out  of  a  state  of 
war  .  .  .  There  is  no  difference  in  this  respect  between  a  civil 
and  a  public  war,"  said  Nelson,  J.  "Congress  can  be  assembled 
within  any  thirty  days,  if  the  safety  of  the  country  requires  that 
the  war  power  shall  be  brought  into  operation."  "That  no  war  can 
exist  between  the  United  States  and  a  foreign  State,  except  by 
the  declaration  of  Congress,  there  has  never  been  any  doubt," 
concluded  Professor  Willoughby.^  "It  has  never  been  suggested 
that  he  (the  President)  would  have  this  power  in  the  case  of  a 
conflict  with   a   foreign   government,"   wrote   Professor   Burdick.^ 

Conceived  as  throwing  down  a  gage  of  battle,  the  declaration 
of  war  very  certainly  belongs  to  Congress.  (Even  so,  it  is  a  com- 
monplace that  a  President  could  so  exert  his  constitutional  powers 
as  to  make  a  declaration,  on  one  side  or  the  other,  inevitable.^o) 
The  war  whose  possibility  we  now  anxiously  contemplate  is  nothing 
deliberately  provoked  or  declared  on  our  side.  What  we  have  to 
apprehend  is  a  sudden  act  of  aggression,  so  contrived  as  to  inflict 

'The  Constitutional  Law  of  the  United  States  (2d  ed.,  New  York,  1929), 
Vol.  3,  p.  1560. 

"The  Law  of  the  American  Constitution  (New  York,  1922),  p.  2SS. 

^"Berdahl,  War  Powers  of  the  Executive  in  the  United  States   (Urbana, 
1921),  p.  93. 
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the  maximum  devastation  by  the  initial  blow.  Let  those  compe- 
tent in  the  matter  say  how  great  the  disaster  might  be:  we  all 
know  that  Pearl  Harbor  was  bad  enough,  and. that  the  future 
certainly  holds  out  something  worse.  It  is  fair  to  assume  that 
if  an  attack  comes,  all  the  world  will  know,  instantly  and  indubi- 
tably, that  the  dreaded  moment  has  arrived.  Shall  we  neverthe- 
less propound,  as  a  principle  of  the  Constitution,  that,  in  Justice 
Nelson's  language,  "Congress  alone  can  determine  whether  war 
exists  or  should  be  declared?"  The  question  really  seems  to 
answer  itself.  The  evil  some  might  apprehend  is  that  a  wilful 
President,  invoking  the  doctrine  of  the  Prize  Cases,  would  declare 
that  a  foreign  war  existed  when  Congress  and  the  country  would 
have  taken  a  different  view.  As  observed  above,  a  President  so 
disposed  could  in  any  event  provoke  hostilities.  That  being  true, 
and  assuming  a  President  so  abandoned  in  character  as  to  be 
willing  to  push  the  nation  into  a  needless  war,  is  it  to  be  supposed 
that  he  would  be  led  to  cast  the  die  by  reason  of  being  advised 
by  the  Attorney  General  that  the  doctrine  of  the  Prize  Cases 
applied  equally  to  recognizing  the  existence  of  a  foreign  war?  An 
adventurer  otherwise  disposed  to  plunge  the  world  into  blood 
would  scarcely  be  squeamish  about  a  debatable  point  of  consti- 
tutional law. 

Under  present  conditions,  with  Soviet  forces  using  live  ammu- 
nition along  our  air  corridor,  etc.,  etc.,  etc.,  there  is  always  the 
possibility  of  some  grave  mischance  beyond  the  deliberate  inten- 
tions of  the  Kremlin.  It  is  not  for  a  moment  to  be  doubted  that 
a  President  would  present  the  matter  to  Congress  if  the  exigency 
permitted.  Very  evidently  it  is  not  the  purpose  of  this  Government 
— either  in  the  White  House,  the  State  Department,  or  across  the 
river  in  the  Pentagon — to  snatch  at  some  merely  colorable  pretext. 
The  real  danger  to  be  apprehended  is  a  sudden  all-out  attack,  and 
we  would  better  be  clear  in  our  thinking  that  the  President  is  bound 
to  meet  it  in  the  shape  in  which  it  presents  itself.  As  between 
trusting  to  the  discretion  of  the  President  and  relying  upon  the 
moderation  of  our  adversaries,  the  choice  should  not  be  difficult. 

Coordinating  Civil  and  Military  Authority  in  Domestic  Territory 

In  our  national  mode  of  thought,  a  war  is  something  overseas 
to    which,    after   extensive    preparations,    we    send    expeditionary 
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forces.  Fighting  on  our  own  soil  is  an  experience  known  to 
scarcely  any  living  American.  Another  war,  if  it  should  come, 
might  be  quite  otherwise.  Even  supposing  that  we  were  spared 
an  invasion  by  ground  forces,  attack  by  air  is  certainly  to  be 
expected.  That  means,  among  other  things,  that  we  must  have 
a  civil  defense  system,  and  one  far  tighter  in  its  articulation  than 
the  Office  of  Civilian  Defense  of  World  War  II.  Military  oper- 
ations, even  if  only  defensive,  carried  on  in  domestic  territory, 
would  have  to  be  coordinated  with  civil  administration,  notably 
civil  defense.  Quite  aside  from  the  organization  of  the  operations, 
on  the  one  side  and  on  the  other,  the  mere  matter  of  working  out 
relations  between  the  two  poses  difficult  and  intricate  problems. 

The  OCD  was  dissolved  by  Executive  Order  No.  9562  effective 
30  June  1945.^^  Thereafter  no  federal  authority  bore  responsi- 
bility in  the  matter.  State  and  local  civil  defense  units  were  generally 
disbanded.  If  the  country  were  ever  to  have  civil  defense,  a  new 
start  must  be  made.  On  25  November  1946  the  War  Department 
set  up  a  Civil  Defense  Board  under  Major  General  Harold  R. 
Bull,  to  report  on  the  allocation  of  responsibilities  to  existing  or 
new  agencies,  and  related  matters.  The  Board  heard  nearly  sixty 
witnesses,  and  studied  from  the  documents  the  experience  of 
Great  Britain,  Germany  and  Japan.  Its  report  was  made  public 
on  14  February  1948.^2  Reviewing  American  activities  during 
World  War  II,  it  concluded  that  "it  is  apparent,  in  retrospect, 
that  civil  defense  organization,  in  spite  of  the  noteworthy  patriotic 
response  of  the  civilian  volunteers,  was  inadequate  to  cope  with 
a  heavy  attack."  It  recommended  the  creation  of  a  permanent 
agency  to  begin  the  "slow  and  tedious"  task  of  planning  and  cre- 
ating a  civil  defense  organization,  from  the  local  to  the  national 
level. 

By  directive  of  27  March  1948,  the  Secretary  of  Defense  set 
up  the  Office  of  Civil  Defense  Planning.  Mr.  Russell  J.  Hopley, 
president  of  the  Northwestern  Bell  Telephone  Company,  accepted 
appointment  as  director,  and  organized  a  staff.^^  xhis  is  a  plan- 
ning, not  an  operating  office.    Its  first  function  is 

"10  Fed.  Reg,  6639. 

**Office  of  the  Secretary  of  Defense,  Press  release  No.  lS-48,  for  morning 
papers  of  15  February. 

*'OSD  Press  release  No.  62-48,  for  morning  papers  of  12  May. 
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To  prepare,  and  to  submit  to  the  Secretary  of  Defense,  a  program  of 
dvil  defense  for  the  United  States,  including  a  plan  for  a  permanent  federal 
dvil  defense  agency  which,  in  conjunction  with  the  several  states  and  their 
subdivisions,  can  undertake  those  peacetime  preparations  which  are  necessary 
to  assure  an  adequate  civil  defense  system  in  the  event  of  a  war  .  .  .  i* 

In  the  formulation  of  plans  and  the  drafting  of  implementing  legis- 
lation the  office  was  to  consider 

.  .  .  the  most  effective   forms   of   organizational   and  working   relationships: 

(1)  Between  a  civil  defense  organization  (at  the  national,  state  and  local 
levels)   and  the  military  forces   (both  regular  and  reserve)  ; 

(2)  Between  a  federal  civD  defense  agency  and  any  civil  defense  groups 
established    in    the    several    states    and    their    subdivisions; 

(3)  Between  a  federal  civil  defense  agency  and  other  agencies  of  the 
federal  Government  which  may  be  concerned  with,  or  affected  by,  civil  defense 
activities;  and 

(4)  Between  a  civil  defense  organization  and  non-governmental  organi- 
zations which  may  be  concerned  with,  or  affected  by,  civil  defense  activities. 

We  do  not  yet  know  what  recommendations  Mr.  Hopley's  group 
will  submit  (including  where  under  the  President  civil  defe'nse 
should  be  housed) ;  but  it  is  evident  that  merely  the  relational 
problems  outlined  above  will  be  difficult  of  solution,  in  conception 
and  then  in  practical  realization.  For  instance,  federal-state  rela- 
tions. Evidently,  as  the  Bull  Board  reported,  "the  state  govern- 
ment must  accept  the  responsibility  of  civil  defense  for  its  people 
and  communities."  But  "the  great  burden  of  operation  falls  on 
the  civilian  communities."  And  local  organizations  must  "satisfy 
a  national  pattern  to  meet  the  requirements  of  state  and  federal 
civil  defense  agencies  for  necessary  over-all  uniformity."  The 
federal  government,  said  General  Bull's  Board,  "should  direct  only 
as  necessary  to  insure  uniform  plans  and  action.  It  should  employ 
mobile  reserves,  effect  mutual  aid  activities  between  states  and, 
when  required,  assume  control."  Think  of  the  many  snarls  that 
would  have  to  be  untangled  before  we  would  have  a  system  which 
could  function  in  conditions  of  actual  disaster — especially  if,  as  in 
the  make-believe  experience  of  World  War  II,  "adherence  to  the 
principle  of  States'  rights  and  traditional  municipal  individuality 
blocked    standardization    of    plans    in    certain    instances."      The 


**I  quote  from  mimeographed  copy  issued  by  the  Secretary's  Office. 
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British,  by  way  of  contrast,  started  with  a  familiar  working  pat- 
tern of  relationships  between  Whitehall  and  the  local  authorities. 

Difficult  as  it  would  be  to  achieve  smooth  performance  between 
the  federal  government  (with  responsibility  for  the  conduct  of  the 
war,  including  war  production  throughout  the  country),  the  states 
(primarily  responsible  for  civil  defense),  and  the  municipalities 
(where  the  business  must  be  done),  the  coordination  of  these  civil 
activities  would  probably  come  more  spontaneously  than  between 
the  military  forces  and  the  civil  defense  organizations.  Take  a 
simple  situation:  civil  authority  has  established  a  brown-out  which 
affords  some  protection  while  permitting  industries  to  operate  at 
night.  The  commander  in  the  area  announces,  "I  am  responsible 
for  defense  here  and  I  direct  that  there  be  a  black-out."  Where 
is  a  common  superior  to  be  found,  and  how  shall  the  conflict  be 
resolved? 

Of  course  specific  questions  can  be  answered  only  in  terms  of 
the  statutory  system  eventually  provided.  But  one  thing  is  evi- 
dent— that  the  Armed  Services  will  need  to  evolve  doctrine  on 
how  commanders  are  to  get  along  with  civil  authorities.  There 
is  a  tendency  among  soldiers  to  hold  that  a  responsible  commander 
must  be  free  to  give  any  orders  he  thinks  fit  to  protect  the  matters 
in  his  charge.  While  this  must  doubtless  be  true  for  extremities, 
effective  working  relations  require  an  awareness  that  civil  activity 
is  also  essential  to  the  war  effort,  and  that  frank  cooperation  and 
mutual  support,  rather  than  military  command,  must  be  the  normal 
method  of  dealing.  It  is  to  be  foreseen  that  commanding  officers 
in  the  zone  of  the  Interior  may  not  all  be  distinguished  for  the. 
elasticity  of  their  understanding. 

Even  in  normal  times  governmental  relationships  within  our 
federal  system  are  far  from  simple.  In  the  event  of  war  with 
extensive  operations  within  the  ZI,  the  network  of  vital  ties  would 
become  exceedingly  involved.  It  would  have  to  be  adaptable  to 
the  "incidents"  of  the  moment.  At  the  seat  of  government,  the 
President  would  need  all  available  time  for  directing  our  action 
against  the  enemy;  every  domestic  tangle  diverting  his  attention 
would  be  so  much  aid  and  comfort  to  the  enemy. 

Working  doctrine  for  coordinating  civil  and  military  authority 
in  domestic  territory  is  essential  to  national  security,  and  the 
initiative  seems  to  lie  on  the  side  of  the  Armed  Services. 
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Measures  of  Government  Control  Within  Domestic  Territory 

Almost  certainly,  a  war  would  necessitate  measures  of  govern- 
ment control  of  a  character  with  which  the  mass  of  our  citizens 
have  had  no  previous  experience.  What  would  the  situation  re- 
quire? Of  course  no  restraint  should  be  imposed  save  in  response 
to  some  actual  or  anticipated  need.  The  dangers  by  enemy  action  are 
to  be  estimated  within  the  National  Military  Establishment — ^par- 
ticularly, it  would  seem,  by  the  Joint  Chiefs  of  Staff  with  advice 
from  the  Research  and  Development  Board.  Anticipating  the 
general  system  of  government  control  over  civilian  activities  which 
war  would  dictate  seems  to  be  a  responsibility  of  the  National 
Security  Council,  whose  duty  it  is  ".  .  .  to  consider  policies  on 
matters  of  common  interest  to  the  departments  and  agencies  of  the 
Government  concerned  with  the  national  security,  and  to  make 
recommendations  to  the  President  in  connection  therewith."  (The 
Department  of  Justice  would  have  a  primary  interest  in  this; 
though  the  Attorney  General  is  not  a  statutory  or  a  designated 
member  of  the  National  Security  Council,  it  should  be  perfectly 
feasible  for  the  D^artment  to  work  with  the  Council  in  this 
matter.)  The  line  of  inquiry  would  seem  to  be  this:  What  new 
dangers  are  to  be  apprehended?  What  measures  would  be  most 
appropriate  to  meet  them?  By  what  agency  should  the  measures 
be  ordained,  by  what  administered?  By  what  method  of  sanc- 
tions should  they  be  enforced? 

This  is  a  large  matter.  All  that  is  attempted  here  is  a  purely 
personal  impression,  sketched  out  under  the  spur  of  preparing 
the  present  article. 

There  may  be  those  who  believe  that  in  time  of  war  the  por- 
tion of  the  executive  establishment  which  is  in  uniform  is  irresis- 
tibly moved  by  the  spirit  of  the  occasion  to  rush  about  locking  up 
civilians,  and  that  the  ultimate  salvation  of  our  liberties  consists 
in  resisting  these  manifestations.  But  this  is  less  than  the  entirety 
of  the  matter.  Surely  it  would  be  worth  while  for  sensible  and 
responsible  people  to  prepare  such  measures  as  an  estimate  of 
probable  need  may  dictate. 

Looking  to  recent  constitutional  adjudications,  we  know  that 
curfew  regulations  imposed  by  the  Western  Defense  Command 
upon  all  persons  of  Japanese  ancestry  were  sustained  by  the  Su- 
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preme  Court  in  Hirabayashi  v.  United  States?-^  We  know  that 
Korematsu  v.  United  States^^  upheld  the  conviction  of  an  Ameri- 
can citizen  for  violating  Public  Law  503  by  failing  to  comply  with 
a  military  order  excluding  such  persons  from  the  West  Coast  mili- 
tary areas.  (Public  Law  503,  the  Act  of  21  March  1942,^^''  made 
it  an  offense,  punishable  in  federal  court,  to  violate,  in  a  military 
area  prescribed  by  the  Secretary  of  War  or  any  military  commander 
designated  by  him,  any  restriction  imposed  by  such  authority.) 
Ex  parte  Endo^^  released  a  citizen  of  Japanese  ancestry,  whose 
loyalty  was  conceded,  from  detention  at  a  relocation  center.  (Regu- 
lations on  granting  indefinite  leave  required  that  various  factors 
be  considered:  e.g.,  leave  would  not  be  given  to  go  to  a  locality 
where  "community  sentiment  is  unfavorable.")  In  Duncan  v. 
Kahanamoku  and  White  v.  Steer'^^  the  Court  construed  the  Or- 
ganic Act  of  the  Territory  as  affording  no  warrant  for  supplanting 
the  civil  courts  in  Hawaii  and  subjecting  civilians  generally  to 
military  trials.  As  these  rulings  fix  the  controlling  outline,  we 
need  not  stop  to  examine  what  various  inferior  courts  said  on  cases 
within  the  field.  These  very  general  observations  emerge:  that 
the  Court  went  along  with  a  tremendously  spacious  delegation  by 
Congress  to  the  President  and  his  military  subordinates;  that 
measures  of  curfew  and  exclusion  taken  within  that  authority  (and, 
under  very  special  circumstances,  directed  against  an  entire  group) 
were  sustained  as  within  the  range  of  permissible  discretion;  that 
the  federal  courts  were  available  to  try  alleged  violations  of  the 
statute  sanctioning  such  regulations;  but  that  an  attempt  to  assume 
military  control  over  the  entire  civil  government,  and  in  particular 
to  exclude  civil  courts  from  the  trial  of  offenses  punishable  by  the 
established  criminal  law,  was  brought  to  naught. 

We  must  suppose  that  a  war  would  bring  enemy  action  by 
air  against  domestic  areas,  and  that  there  would  be  major  threats 
to  internal  security  by  persons  seeking  to  penetrate  the  country 
as  well  as  by  persons  already  within  it.  Enemy  personnel  acting 
within  our  lines,  not  in  the  guise  of  combatants,  violate  the  laws 
of  war  and  are  liable  to  trial  by  military  commission,  our  tradi- 

"320  U.  S.  81   (1943). 

"323  U.  S.  214  (1944). 

"6S  Stat.  173,  18  U.  S.  C.  §97a. 

"323  U.  S.  283   (1944). 

"327  U.  S.  304  (1946). 
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tional  law-of-war  tribunal.  This  was  recognized  and  laid  out 
dearly  by  Stone,  C.  J.,  in  Ex  parte  Quirin.^^  But  it  is  to  be 
expected  that  there  will  be  persons  that  are  not  chargeable  either 
with  a  civil  crime  or  with  an  offense  against  the  laws  of  war,  and 
that  yet  should  be  detained  in  the  public  interest,  or  be  required 
to  remove  to  a  place  of  low  sensitivity.  (This  is  not  an  excessive 
assumption:  the  British  nation,  certainly  a  paragon  in  its  attach- 
ment to  civil  liberties  and  to  the  rule  of  law,  has  had  to  detain  and 
to  exclude  in  both  World  Wars.^i)  By  what  machinery  should 
such  cases  be  handled?  While  detention  for  the  period  of  an 
emergency  has  been  held  to  be  an  appropriate  executive  measure,22 
it  is  important  that  a  wartime  system  rest  upon  a  statute.  To 
be  sure,  such  legislation  would  appropriately  leave  to  the  President 
power,  within  outside  limits,  to  establish  categories  as  dangers 
might  require;  but  Congress  should  assume  responsibility  for  the 
basic  law.  Some  system  of  tribunals  would  be  designated  to  apply 
this  authority  in  individual  cases — and  it  is  believed  that  these 
should  be  civilian  bodies,  drawn  either  from  within  the  Government 
or  from  the  public,  or  both.  (In  the  British  practice  the  order  is 
made  by  the  Home  Secretary;  the  detainee  may  then  state  his 
objections  to  an  advisory  committee,  whose  recommendations  the 
Home  Secretary  ordinarily  accepts.)  While  of  course  competent 
military  authorities  should  have  the  means  of  initiating  a  proceed- 
ing, it  is  believed  that  a  military  board  is  not  the  best  type  of 
tribunal  for  making  orders.  This  is  not  because  officers  are  differ- 
ent creatures  from  civilians — in  practice  they  would  be  mainly 
citizens  who  had  entered  active  service  for  the  emergency.  But 
a  military  board  would  have  been  appointed  by  higher  authority, 
which  might  use  its  discretion  to  select  closed  minds.  The  issues 
would  require  sound  but  not  necessarily  professional  judgment. 
Finally,  administrative  detention  would  be  so  unwelcome  a  busi- 

**317  U.  S.  1  (1942).  The  gist  of  the  matter  is  this:  if  the  soldier  goes 
in  proper  uniform  through  the  lines  of  the  enemy  he  runs  the  risk,  of  course, 
of  being  shot  in  the  course  of  his  operation;  but  if  taken,  he  is  entitled  to  be 
treated  as  a  prisoner  of  war.  One  who,  otherwise  than  as  a  combatant,  slips 
through  the  lines  of  the  enemy  commits  an  act  for  which,  by  the  law  of  war, 
he  is  liable  to  trial  and  punishment. 

**Sir  Cecil  Carr,  "A  Regulated  Liberty,"  Columbia  Law  Rev.,  Vol.  42,  p. 
339  (1942). 

"Moyer  v.  Peabody,  212  U.  S.  78  (1909) ;  see  Duncan  v.  Kahanamoku, 
327  U.  S.  304  at  314  (1946). 
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ness  that  the  Armed  Forces  should  not  be  required  to  assume  the 
obloquy — considering  that  the  need  would  be  public  rather  than 
specifically  military,  and  that  civilian  bodies  would  have  better 
prospects  of  commanding  general  confidence. 

Preventive  detention  rests  upon  quite  a  different  theory  from 
trial  and  punishment.  Government,  representing  us  all,  says  "I 
do  not  allege  that  you  have  violated  any  law,  but  I  do  say  that, 
having  regard  to  your  antecedents  and  associations,  it  is  not  fair 
to  the  public  to  leave  you  free  to  roam  at  will."  This  is  not  a  case 
to  be  tried  by  a  court,  for  by  hypothesis  the  Government  cannot 
prove  a  crime:  the  most  it  can  show  is  reasonable  grounds  for 
apprehending.  The  theory  is  not  attractive — but  it  is  one  upon 
which  even  liberty-loving  nations  must  be  prepared  to  act  in  a 
total  war.  Those  interned  are  safer  than  the  youth  who,  without 
any  blame  for  the  fate  that  befalls  them,  are  sent  out  to  face  the 
really  dangerous  incidents  of  the  war. 

A  statute  would  also  be  needed  to  provide  sanction  for  a  host 
of  military  and  civil  directions  which  internal  security  and  civil 
defense  would  require — something  comparable  to  Public  Law  503, 
though  drawn,  it  is  to  be  hoped,  with  greater  deliberation.  For 
example,  it  would  be  necessary  to  exclude  unauthorized  persons 
from  munitions  plants,  testing  grounds,  etc.  Civilian  "incident 
control  officers,"  as  the  British  called  them,  would  have  to  be 
given  complete  authority  over  CD  forces  at  the  scene  of  an  inci- 
dent. Evidently  there  must  be  sanction  for  orders  given  in  .such 
circumstances:  it  is  believed  that  this  should  be  by  trial  in  a  civil 
court.  (Compare  the  Emergency  Price  Control  Act  of  30  January 
1942,23  which  provided  for  prosecuting  alleged  violators  in  state 
and  federal  courts,  though  challenges  to  the  validity  of  regulations 
were  heard  in  an  Emergency  Court  of  Appeals.) 

As  a  general  proposition  in  all  these  t5^es  of  extraordinary  con- 
trol, it  seems  desirable  to  permit  a  prompt  testing  of  validity. 
Congress  could  surely  permit  detentions  without  trial  by  a  sus- 
pension of  the  writ  of  habeas  corpus;  but  this  would  go  only  to 
the  remedy  and  not  to  the  right,  thus  leaving  the  door  open  to 
suits  for  damages  after  the  emergency.  Our  law  is  sturdy  and 
responsible,  capable  of  dealing  sensibly  with  problems  of  emergency. 
It  would  be  a  great  gain  all  around — to  officers  who  in  the  first 

=•56  Stat.  23,  SO  U.  S.  C.  App.  Supp.  II,  901  ff.  Sustained  in  Yakut  v. 
United  States,  321  U.  S.  414  (1944). 
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instance  act  at  their  peril,  to  the  f)ersons  subjected  to  control,  and 
to  the  public  as  well — to  maintain  prompt  recourse  to  the  courts. 
(Compare  the  Supreme  Court  convening  in  special  term  in  July 
1942  to  hear  the  Saboteurs'  case.) 

The  provisions  of  the  Constitution  which  confer  on  the  Congress  and  the 
President  powers  to  enable  this  country  to  wage  war  are  as  much  part  of  the 
Constitution  as  provisions  looking  to  a  nation  at  peace.  And  we  have  had 
recent  occasion  to  quote  approvingly  the  statement  of  former  Chief  Justice 
Hughes  that  the  war  power  of  the  Government  is  "the  power  to  wage  war 
successfully."  Therefore,  the  validity  of  action  under  the  war  power  must 
be  judged  wholly  in  the  context  of  war.  ...  To  recognize  that  military  orders 
are  "reasonably  expedient  military  precautions"  in  time  of  war  and  yet  to 
deny  them  constitutional  legitimacy  makes  the  Constitution  an  instrument 
for  dialectic  subtleties  not  reasonably  to  be  attributed  to  the  bard-headed 
Framers,  of  whom  a  majority  had  had  actual  i>articipation  in  war. 

This  is  Mr.  Justice  Frankfurter  in  his  concurring  opinion  in  Kore- 
matsu  V.  United  States.'^*'  Mr.  Justice  Jackson  (rather  surprisingly 
to  the  author)  expressed  in  his  dissenting  opinion  quite  a  different 
view  of  the  Court's  relation  to  these  problems: 

I  should  hold  that  a  civil  court  cannot  be  made  to  enforce  an  order  which 
violates  constitutional  limitations  even  if  it  is  a  reasonable  exercise  of  military 
authority.  The  courts  can  exercise  only  the  judicial  power,  can  apply  only 
law,  and  must  abide  by  the  Constitution,  or  they  cease  to  be  civil  courts  and 
become  instruments  of  military  policy. 

Of  course  the  existence  of  a  military  power  resting  on  force,  so  vagrant,  so 
centralized,  so  necessarily  heedless  of  the  individual,  is  an  inherent  threat  to 
liberty.  But  I  would  not  lead  people  to  rely  on  this  Court  for  a  review  that 
seems  to  me  wholly  delusive.  The  military  reasonableness  of  these  orders  can 
only  be  determined  by  military  sujieriors.  If  the  people  ever  let  command  of 
the  war  power  fall  into  irresponsible  and  unscrupulous  hands,  the  courts  wield 
no  power  equal  to  its  restraint.  The  chief  restraint  upon  those  who  command 
the  physical  forces  of  the  country,  in  the  future  as  in  the  past,  must  be  their 
responsibility  to  the  political  judgments  of  their  contemporaries  and  to  the 
moral  judgments  of  history.24» 

We  are  speaking  of  the  point  of  view,  regardless  of  the  con- 
clusion reached  on  the  validity  of  the  particular  measure  there 
under  review.  Of  course  executive  action  in  time  of  war  goes 
to  lengths  not  permissible  in  time  of  peace.  The  well-considered 
general  principle  has  been  that  while  the  Executive  has  a  "permitted 
range  of  honest  judgment  as  to  the  measures  to  be  taken,"  yet 
"what  are  the  allowable  limits  of  military  discretion,  and  whether 
or  not  they  have  been  overstepped  in  a  particular  case,  are  judicial 

"323  U.  S.  214,  at  224  (1945). 
»"/6«/.,  at  pp.  247-248. 
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questions."  "Every  case  must  depend  on  its  own  circumstances." 
Measures  "conceived  in  good  faith,  in  the  face  of  the  emergency, 
and  directly  related"  to  meeting  the  danger,  fall  within  the  discre- 
tion of  the  Executive.25  It  is  believed  that  this  is  manageable 
doctrine,  even  as  to  war  measures  taken  in  domestic  territory.  The 
law's  admonition  to  Presidents  and  to  the  military  commanders  who 
have  to  do  things  in  time  of  war,  "You  will  be  justified  in  taking 
any  measures  which  under  the  circumstances  appear  necessary  to 
defending  the  nation,  but  don't  indulge  in  any  excesses,"  gives  a 
safe  and  workable  rule  of  action.  On  the  other  hand,  to  say,  "You 
are  responsible  for  doing  whatever  may  be  needed  to  win  this  war, 
but  don't  suppose  that  the  law  of  the  Constitution  goes  with  you 
all  the  way  in  doing  it"  seems  bad  in  principle  and  bad  in  its  effect 
upon  those  in  authority.  It  is  not  wholesome  for  a  President  or 
a  general  to  believe  "I  have  crossed  the  Rubicon,  I  must  save  my 
country  in  spite  of  its  laws: — when  the  war  is  over  I  will  lay  down 
this  extra-Constitutional  power  and  look  to  a  grateful  republic  and 
to  history  to  vindicate  my  action."  Personal  authority,  sic  volo, 
not  necessity,  thus  becomes  the  basis  for  action. 

Justice  Black's  opinion  in  Duncan  v.  Kahanamoku,^^  releasing 
civilian  petitioners  held  under  sentence  of  military  commissions  in 
Hawaii,  is  probably  not  to  be  viewed  as  a  carefully  focussed  dis- 
cussion of  measures  of  military  control  in  time  of  war.  It  seems 
rather  an  emphatic  judicial  protest  against  a  total  military  govern- 
ment over  Hawaii,  wherein  the  courts  were  deliberately  closed  or 
were  allowed  to  function  merely  as  "agents  of  the  Military  Gov- 
ernor." General  Richardson,  in  his  testimony  in  the  trial  at  first 
instance,^'''  had  explained  very  clearly  his  theory  that  he  must  be 
able  to  do  whatever  he  regarded  as  essential  by  agents  completely 
under  his  command,  — and  this  is  the  theory  which  the  Court 
would  not  and  could  not  tolerate.  Some  will  regret  that  Justice 
Black  thought  that  the  occasion  called  rather  for  a  tract  on  civil 
liberty  than  a  close  analysis  of  military  control  under  various 
conditions  to  be  anticipated  in  modern  war.  But  that  is  not  one  of 
the  problems  of  administrative  discretion  which  Justice  Black  finds 
it  congenial  to  ponder.     Nevertheless,  it  is  believed  that  Duncan 

"Hughes,  C.  J.,  in  Sterling  v.  Constantin,  287  U.  S.  378  (1932).  This  is 
a  great  judgment  whose  reasoning  is  applicable  far  beyond  the  case  it  decided. 
"327  U.  S.  304  (1946). 
"Transcript  of  Record,  Kahanamoku  v.  Duncan,  III,  1006,  at  10S2,  10S7. 


168  The  Journal  of  Politics  [Vol.  11 

V.  Kahanamoku  is  not  to  be  read  as  denying  to  the  President  and 
his  military  commanders  any  authority  they  would  really  need  in 
time  of  war. 

Active  military  operations  on  domestic  territory  nowadays  would 
in  practice  involve  arrangements  for  a  wide  variety  of  supporting 
action — ^public  relations,  civil  defense,  local  administration,  law 
enforcement,  etc. — so  that  any  commander  who  undertook  to  as- 
sume direct  command  over  it  all  would  undertake  an  impossible 
and  self-defeating  effort.  Concert  and  liaison,  rather  than  direct 
command,  would  afford  the  best  promise  of  effectiveness. 

The  President's  Authority  Overseas 

Extraterritorial  authority  over  our  forces  abroad,  and  military 
government  over  areas  taken  from  the  enemy,  are  incidents  of 
the  Executive  authority.  Our  troops  have  in  recent  years  been 
present  in  places  overseas  under  a  variety  of  situations,  and  the 
problems  of  foreign  jurisdiction  have  been  complex.^s  Whether 
the  Supreme  Court  can  be  brought  to  take  jurisdiction  over  execu- 
tive acts  in  such  overseas  places  is  a  rather  active  matter. 29  A 
practical  consideration  which  bears  upon  the  problem  is  this:  where, 
by  agreement  between  the  President  and  the  Government  of  one 
or  more  of  our  Allies,  a  supreme  inter-allied  command  is  established, 
what  is  done  by  direction  of  the  supreme  commander  may  be 
found,  in  any  particular  case,  to  escape  purely  domestic  control. 
The  Supreme  Commander,  Allied  Expeditionary  Force,  took  his 
directions  from  the  Combined  Chiefs  of  Staff  representing  the 
United  States  and  British  Governments.  He  was  not  subject  to 
the  direction  of  the  War  Department  or  of  the  War  Office.  If 
our  courts  could  test  the  validity  of  his  measures,  with  equal  right 
could  the  High  Court  of  Justice  in  Westminster.  Actually  this 
situation  runs  out  into  refinements  and  details,  and  no  analysis  is 
here  attempted.     It  is  mentioned  merely  to  suggest  the  range  of 

^'Supplement  to  this  brief  mention  may  be  found  in  "Some  Observations 
on  Military  Occupation,"  Minnesota  Law  Rev.,  Vol.  32,  pp.  319,  343   (1948). 

^'Application  of  Yamashita,  327  U.  S.  1  (1946) ;  Application  of  Homma, 
327  U.  S.  759  (1946) ;  Erhard  Milch,  petitioner  v.  United  States,  68  S.  Ct.  92 
(1947),  where  with  four  dissents  the  Court  denied  a  motion  for  leave  to  file 
a  writ  for  habeas  corpus  in  the  case  of  one  who  had  been  convicted  before  a 
military  tribunal  convened  by  the  Military  Governor,  U.  S.  Zone,  at  Niirnberg. 
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governmental  and  legal  problems  involved  in  combined  action  over- 
seas.^s" 

Occupation  brings  the  problem  of  establishing  some  administra- 
tion in  the  place  occupied.  We  may  continue  military  government 
by  our  own  means,  we  may  improvise  an  indigenous  administra- 
tion, we  may  call  upon  the  established  authorities,  tentatively  and 
under  our  control,  to  administer  the  area.  Our  initial  approach  may 
appear  to  have  long-range  political  implications.  Civil  affairs  is  an 
important  part  of  military  operations  and,  at  the  same  time,  of  the 
conduct  of  our  foreign  policy.  And  here  discussion  of  the  Presi- 
dent as  Commander-in-Chief  runs  into  a  discussion  of  the  Presi- 
dent's authority  over  foreign  affairs. 

Looking  back  after  each  major  war,  it  has  not  been  difficult 
to  cite  numerous  instances  wherein  the  President  strained  or  ex- 
ceeded the  law.30  Some  of  these  actions  will  appear  inexcusable. 
In  some — the  fifty-destroyer  deal  is  an  example — the  President 
was  confronted  with  an  imperious  public  need  and  met  it,  offering 
the  best  legal  justification  available.  (Our  system  does  not,  as 
does  the  British,  assure  the  executive  a  quick  response  to  a  sudden 
need  for  legislation.)  For  a  chief  executive  who  truly  respects 
the  law,  these  situations  impose  hard  choices.  "By  general  law," 
said  Lincoln,  in  a  characteristic  remark  that  puts  the  problem  in 
its  true  perspective,  "life  and  limb  must  be  protected,  yet  often 
a  limb  must  be  amputated  to  save  a  life;  but  a  life  is  never  wisely 


""In  Koki  Hirota  v.  General  of  the  Army  MacArthur,  69  S.  Ct.  157,  the 
Supreme  Court  on  December  6,  1948,  agreed  to  hear  oral  argument  on  motions 
for  leave  to  file  petitions  for  habeas  corpus  on  behalf  of  certain  Japanese 
sentenced  by  the  International  Military  Tribunal  for  the  Far  East.  In  a 
number  of  somewhat  comparable  cases  from  Germany,  there  cited,  such  leave 
had  been  denied,  with  dissent  on  the  part  of  Justices  Black,  Murphy,  Rutledge, 
and  sometimes  Douglas.  The  result  in  Hirota's  case  was  achieved  by  the  vote 
of  Mr.  Justice  Jackson  who,  for  reasons  he  set  out  fully,  cast  his  vote  with 
the  former  dissenters.  After  a  full  hearing,  17  Law  Week  3181,  the  Court, 
by  a  per  curiam  opinion  of  December  20,  denied  the  motions.  17  Law  Week 
4076.  The  Court  was  satisfied  that  the  IMTFE  was  not  a  tribunal  of  the 
United  States,  but  rather  one  set  up  by  the  Allied  Powers.  Accordingly  the 
courts  of  the  United  States  were  without  authority  to  review  its  judgments. 
Douglas,  J.,  concurred  in  the  result  for  reasons  to  be  stated  in  an  opinion. 
Murphy,  J.,  dissented.  Rutledge.  J.,  reserved  his  conclusion  until  a  later  time. 
Jackson,  J.,  took  no  part  in  the  final  decision  on  the  motions. 

■"Corwin,  Total  War  and  the  Constitution  (New  York,  1947),  passim. 
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given  to  save  a  limb."3i  Condonation  of  disregard  for  law  is  not 
the  note  which  this  article  would  strike.  But  it  does  seem  true  that 
an  appraisal  of  the  President  as  Commander-in-Chief  calls  for  a 
larger  frame  of  reference.  Fortunately  for  the  republic,  each  of 
the  great  war  Presidents — ^Lincoln,  Wilson  and  Roosevelt — ^has 
adequately  filled  the  frame.*  ^ 

Looking  ahead,  the  President  as  Commander-in-Chief  is  sus- 
tained by  a  new  organization  for  national  security  whose  capabili- 
ties, though  great,  are  as  yet  far  from  full  development.  The  coun- 
try has  a  unified  National  Military  Establishment,  but  only  per- 
sistence will  achieve  satisfactory  teamwork  and  confidence.  Re- 
serve forces  should  be  brought  to  a  far  higher  readiness  and  effi- 
ciency: this  is  the  theme  of  the  Gray  Board's  recent  report  to  the 
Secretary  of  Defense,**  a  study  whose  findings  should  be  urgently 
pursued.  Civil  defense,  industrial  mobilization,  and  a  wide  range 
of  related  matters  call  for  the  elaboration  of  effective  organization. 
This  tightening  of  our  defense  should  be  carried  on  with  unity  and 
cheerfulness — as  the  best  hope  of  averting  war  and,  if  war  should 
come,  the  means  of  our  deliverance.  One  of  the  heaviest  responsi- 
bilities of  the  President  as  Commander-in-Chief  will  be  the  vigor- 
ous and  imaginative  development  of  the  present  organization  for 
national  security. 


*^Nicolay  and  Hay,  Abraham  Lincoln;  Complete  Works  (New  York,  1902), 
Vol.  2,  p.  508. 

"Herring,  The  Impact  of  War  (New  York,  1941).  Ch.  6  is  an  excellent 
discussion  of  "The  President  as  Commander  in  Chief."  For  Mr.  Stimson's 
estimate  of  Roosevelt,  see  Stimson  and  Bundy,  op.  cit.,  p.  666.  "On  the  whole 
he  has  been  a  superb  war  President — far  more  so  than  any  other  President  in 
our  history." 

^'Reserve  Forces  for  National  Security.  Report  to  the  Secretary  of  Defense 
by  the  Committee  on  Civilian  Components.    Washington,  1948. 


THE   AMERICAN   PRESIDENT   AND 
FOREIGN    RELATIONS 

Harold  J.  Laski 
The  London  School  of  Economics  and  Political  Science 

I 

The  makers  of  the  American  Constitution  seem,  broadly 
speaking,  to  have  divided  the  conduct  of  relations  between  the 
United  States  and  foreign  countries  into  two  parts.  On  the  one 
hand,  there  was  the  actual  conduct  of  discussion  with  the  govern- 
ments of  foreign  countries.  This,  in  their  judgment,  was  what 
Thomas  Jefferson  called  "executive  altogether,"  save  that  most  of 
the  persons  appointed  by  the  President  to  represent  the  United 
States  abroad  were  subject  to  confirmation  by  the  Senate.  On  the 
other  hand,  the  approval  of  treaties  required  their  submission  to 
the  Senate  which  could  not  only  amend  them,  but  was  taken  to 
reject  them  unless  a  two-thirds  majority  voted  in  their  favour. 
The  making  of  war  was  placed  in  a  special  position;  only  the  two 
Houses  of  Congress  could  declare  war.  Since,  moreover,  most 
presidential  action  required  the  expenditure  of  money,  and  since 
all  financial  initiative  rests  with  the  the  House  of  Representatives, 
that  body  may  fairly  be  said  to  have  been  given  an  indirect  rela- 
tionship to  the  presidential  control  of  foreign  affairs.  It  looks  as 
though  the  men  of  Philadelphia  were  determined  that,  whatever 
use  the  President  might  make  of  his  powers  in  this  realm,  both  the 
results  he  achieved,  and  the  persons  through  whom  he  formally 
achieved  them,  should  be  subject  to  the  scrutiny  and  control  of 
Congress. 

It  is  hardly  necessary  nowadays  to  point  out  how  infinitely  more 
complex  the  control  of  Amercian  foreign  relations  has  become 
than  anything  which  could  have  been  imagined  by  the  men  at 
Philadelphia.  On  the  executive  side,  there  is  no  validity  in  the 
assumption  that  the  President  will  any  longer  put  his  chief  reliance 
upon  the  men  he  has  nominated  to  the  Senate  upon  the  assumption 
that  they  will  be  his  chief  instruments,  if  confirmed,  in  the  conduct 
of  foreign  affairs;  on  this  aspect  of  presidential  action.  Colonel 
House,  under  Woodrow  Wilson,  and  Mr.  Harry  Hopkins,  under 
Franklin  Roosevelt,  are  only  the  most  striking  examples  of 
influential  advisers  with  more  influence  than  those  officially 
appointed  for  the  purpose  of  assisting  him;  and  both  House  and 
Hopkins  were  part  of  a  tradition  which  now  has  the  sanction  of 
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more  than  a  century's  experience  behind  it.  On  the  executive  side, 
also,  is  the  so  far  undetermined  area  of  presidential  action  which 
derives  from  his  authority  as  Commander-in-Chief  of  the  Armed 
Forces  of  the  United  States.  In  this  aspect,  presidential  action 
may  not  only  authorize  the  waging  of  war  (no  doubt  disguised  under 
one  or  another  of  a  growing  number  of  euphemisms)  and  the 
secret  connivance,  as  with  Theodore  Roosevelt,  in  the  organisation  of 
revolution  in  a  foreign  country;  it  may  also  mean  the  ability  to 
take  action  the  consequences  of  which  will  make  it  almost 
inescapable  for  Congress  to  declare  war,  if  requested  by  the  Presi- 
dent to  do  so. 

On  the  legislative  side,  the  gap  between  the  formal  authority 
conferred,  and  the  actual  authority  exercised,  is  only  less  striking. 
Since  the  Senate  rejected  the  Treaty  of  Versailles  in  1920,  no  one 
is  ever  likely  to  assume  that  its  power  is  not,  where  it  chooses  to 
exert  it,  both  living  and  impressive  in  this  realm.  But  no  one, 
either,  can  seriously  doubt  that  the  growth,  alongside  the  treaty- 
making  power,  of  a  presidential  ability  to  make  "agreements,"  and 
to  build  "understandings,"  which  lead  to  action  substantially 
equivalent  to  treaties,  has  very  greatly  enhanced  the  status  of  the 
President  in  comparison  with  that  of  the  Senate.  To  this  must  be 
added  an  increase  in  his  influence  which  comes  from  the  discretionary 
authority  he  exercises.  This  may  be  an  implied  discretion,  as 
when  he  decides  to  recognise,  or  not  to  recognise  the  new  govern- 
ment of  some  territorial  Power  seeking  sovereign  status,  or  decides 
that,  for  reasons  he  deems  satisfactory,  arms  or  other  commodities 
of  vital  import,  like  oil  or  steel  scrap,  shall  not  be  exported  to 
a  de  jure  government;  when  Franklin  Roosevelt  decided  that  Re- 
publican Spain  should  not  be  permitted  to  import  arms  from  the 
United  States,  he  was,  in  fact,  deciding  that,  given  the  actual 
circumstances.  General  Franco  should  overthrow  the  de  jure  gov- 
ernment, and  reign  in  its  stead  as  a  Fascist  dictator  over  Spain. 
Or  there  may  be  conferred  upon  the  President  specialised  explicit 
discretion,  as  when  he  is  authorised,  under  certain  conditions,  to 
make  tariff  adjustments  with  other  countries.  Or  there  may  be 
the  extension  of  his  authority  which  comes  from  the  fact  that  an 
immense  instrument,  like  the  European  Relief  Programme,  is, 
under  ultimate  congressional  approval,  administered  both  in  Wash- 
ington, and  in  Europe,  by  men  who,  at  least  in  the  large  outlines 
of  their  policy,  must  be  able  to  command  his  confidence. 
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No  doubt  this  growth  of  presidential  power  was,  in  large  degree, 
inevitable  as  the  United  States  assumed  an  ever-greater  role  in 
international  affairs.  No  doubt,  also,  both  the  speed  of  the  growth, 
and  its  size,  have  increased  because,  since  the  outbreak  of  the  first 
World  War  in  1914,  there  has  been  no  period  in  which  crisis,  actual 
or  looming,  has  not  set  the  perspective  of  presidential  action.  No 
doubt,  further,  the  impact  of  presidential  power  has  varied  with 
the  character  and  habits  of  the  men  in  the  White  House;  the 
contrast  between  the  impact  of  President  Roosevelt,  and  that  of 
President  Truman,  has  been  striking,  not  least  in  the  difference  in 
their  ability  to  mobilise  public  opinion  on  their  side  in  face  of  a  criti- 
cal, or,  still  more,  a  hostile  Congress.  It  is,  moreover,  probably  true 
that  the  scale  upon  which  its  power  has  compelled  the  abandonment 
of  isolationism  in  the  United  States,  has  also  made  it  necessary  for. 
the  President  to  give  to  American  foreign  policy  an  institutional 
basis  which  transcends  the  boundaries  of  the  party  he  temporarily- 
leads.  Once  there  is  an  interventionist  America,  there  must  be, 
broadly  speaking,  a  unified  America.  That  means  that  no  Presi- 
dent can  afford  to  repeat  the  mistake  Woodrow  Wilson  made  over 
the  Treaty  of  Versailles;  he  cannot  make  his  foreign  policy  a 
party  issue  merely.  That  is  why  Franklin  Roosevelt  invited  two 
eminent  Republicans,  Mr.  Henry  L.  Stimson  and  Colonel  Frank 
Knox,  to  take  office  in  this  Cabinet  as  Secretary  of  War,  and  of  the 
Navy,  respectively;  why,  also,  from  the  San  Francisco  Conference 
onwards,  American  foreign  policy  has  been  made  by  the  President  in 
conjunction  with  a  small  body  of  advisers,  chosen  in  part  from 
Senators  of  the  rival  party,  whose  influence  upon  the  President's 
mind  has,  obviously,  been  very  great.  It  is,  indeed,  possible  that 
when  Mr.  Truman  lost  control  of  Congress  in  the  mid-term  elec- 
tions of  1946,  he  leaned  more  upon  the  advice  of  Senator  Van- 
denberg,  the  Republican  Chairman  of  the  Senate  Committee  on 
Foreign  Affairs,  than  upon  that  of  any  of  the  three  men  who 
have  held  office  under  him  as  Secretary  of  State. 

It  is  here  that  the  growth  of  presidential  power  is  subject  to 
a  limitation  of  primary  importance.  To  be  the  master  of  foreign 
policy,  he  must,  first  of  all,  be  in  unquestionable  control  of  his 
his  party.  His  party  must,  in  the  second  place,  have  a  majority 
in  Congress,  and  especially  in  the  Senate.  He  must  be  sure,  in  the 
third  place,  that  the  policy  he  seeks  to  apply,  is,  in  fact,  carried 
out  by  the  officials  of  the  State  Department,  in  particular,  and 


174  The  Journal  of  Politics  [Vol.  11 

any  other  Departments  which  may  be  involved.  Under  these  circum- 
stances, where  the  President  is  in  control  of  Congress,  it  would 
be  difficult  not  to  agree  that  his  is  by  far  the  major  role  in  the 
making  of  foreign  policy.  He  has  the  initiative;  and  he  has  the 
majority  necessary  to  implement  the  results  of  his  initiative.  When 
he  is  not  in  control  of  Congress,  however,  his  position  is  a  different 
one.  He  has  the  choice  between  taking  his  own  line,  without 
consultation  with  the  relevant  leaders  of  the  Opposition,  in  the 
hope  that  the  policy  he  proposes  may  be  accepted  by  them,  es- 
pecially if,  like  Woodrow  Wilson  in  1919-1920,  he  believes  himself 
capable  of  securing  such  popular  support  that  the  majority  in 
the  Senate  will  not  dare  to  resist  his  policy;  or,  alternatively,  like 
President  Truman,  he  may  associate  the  leader  of  the  Opposition 
with  the  executive  process  of  negotiation  and  decision,  on  the 
presumption  that  this  association  in  fact  binds  the  Opposition 
to  support  any  policy  it  co-operates  in  making. 

What,  clearly,  is  fundamental  if  the  President  follows  the  second 
line  is  the  fact  that  in  accepting  a  co-operator  who,  at  least 
formally,  is  confined  to  an  advisory  function,  he  is,  in  fact,  accept- 
ing a  potential  master.  There  is,  for  example,  no  point,  after  the 
congressional  elections  of  1946,  at  which  President  Truman  could 
have  afforded  to  break  with  Senator  Vandenberg.  Had  he  done 
so,  Senator  Vandenberg's  position  as  chairman  of  the  Foreign 
Affairs  Committee  of  the  Senate  would  have  secured  the  rejec- 
tion of  any  proposals  the  President  might  have  made  to  the 
Senate.  For  all  effective  purposes,  upon  those  matters  which 
Senator  Vandenberg  held  strong  views  and  upon  which  he  was 
prepared  to  take  his  stand,  he  held,  in  fact,  what  amounted 
to  a  veto  power  over  the  presidential  initiative.  Indeed, 
there  is  an  important  sense  in  which  the  Senator  was  bound  to 
feel  that  he  could  compel  agreement  from  the  President.  For, 
first  of  all,  he  knew  that  he  had  the  backing  of  the  Republican 
majority  in  the  Senate.  He  knew,  second,  that  the  President 
must  face  re-election  in  1948  and  would  need  all  the  aid  he  could 
invoke  from  his  ability  to  maintain  congressional  unity  on  foreign 
affairs.  He  knew,  third,  that  the  conjuncture  of  these  two  factors 
would  make  both  the  President  and  the  State  Department  eager 
to  think  of  how  they  could  win  his  agreement  to  each  move  they 
proposed  even  in  their  private  discussion,  before  they  reached  the 
point  of  joint  consultation.    He  would  thus  be  sure  that  he  was 
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the  decisive  figure  in  the  shaping  of  policy,  unless  the  President 
were  willing  to  risk  a  defeat  not  only  as  humiliating  as  that  suffered 
by  Woodrow  Wilson,  but  one,  also,  fraught  with  far  graver  conse- 
quences to  the  United  States.  For,  in  1920,  Russia  was  so  weak 
that  American  withdrawal  into  isolationism  did  not  affect  the  pattern 
cf  European  power  until  the  advent  of  Adolph  Hitler  to  the  leader- 
ship of  Nazi  Germany.  After  1945,  the  withdrawal  of  the  United 
States  from  Europe  would  have  left  it  in  a  position  where  the 
strength  and  prestige  of  Russia  could  not  have  been  challenged  by 
any  European  state.  An  American  withdrawal,  under  these  con- 
ditions, would  have  meant  the  rapid  acceptance  of  socialism  over 
all  of  Europe  or  the  forcible  imposition  of  communism,  perhaps, 
even,  the  development  of  a  United  States  of  Europe  built  upon 
socialist  or  communist  foundations.  In  these  circumstances,  dis- 
agreement between  the  President  and  Congress  on  foreign  affairs, 
with  Congress  in  a  position  very  largely  to  defeat  any  presidential 
initiative,  would  obviously  have  gravely  impaired  American  in- 
fluence. A  bi-partisan  foreign  policy  thus  became  imperative  unless 
the  United  States  were  to  return  to  isolationism.  Since  this  had 
become  a  political  and  economic  impossibility,  the  real  character 
of  American  foreign  policy  was  bound  to  be  shaped  by  the  will 
of  the  Republican  party.  A  situation  of  this  character,  in  short, 
means  that  the  President  who  seeks  to  maintain  an  American 
influence  abroad  which  is  proportionate  to  its  power  must  accept 
the  terms  upon  which  his  opponents  are  willing  to  lend  him  their 
authority  in  the  Senate. 

If  this  analysis  is  accurate,  it  seems  logically  to  follow  that, 
where  the  President  and  Congress  are  of  the  same  party,  the 
mainspring  of  authority  in  foreign  affairs  lies  with  him  if,  like 
the  two  Roosevelts,  and  Woodrow  Wilson  from  1913  until  the 
congressional  election  of  1918,  he  chooses  to  exert  it.  Where  the 
President  is  in  the  minority  in  Congress,  the  separation  of  powers 
is  likely  to  involve  either  the  paralysis  of  American  influence  in 
all  matters  where  there  are  strong  differences  of  opinion  among  the 
American  people,  or  a  bi-partisan  policy  in  which  the  President  is 
bound  to  be  at  a  heavy  disadvantage  in  negotiations  with  a  man 
in  the  powerful  position  of  Senator  Vandenberg. 

The  pursuit  of  a  bi-partisan  policy  raises  considerations  of  the 
highest  interest  and  importance.  Can  American  foreign  policy 
be  so  separated  from  American  domestic  policy  that  there  can  be 
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unity  in  the  one  field,  while  there  is  conflict  in  the  other?  Is  this 
unity,  in  fact,  anything  more  than  a  temporary  expedient  which  is 
likely  to  disappear  whenever  there  is  the  normal  position  of  a 
President  with  Congress  behind  him?  Are  there  forces  at  work 
in  the  making  of  American  foreign  policy  which  permit  the  assump- 
tion that  a  bi-partisan  policy  will  continue  independently  of  the 
President's  relation  to  Congress?  Does  this  assumption  depend 
upon  the  decision  by  America  to  play  an  active  role  in  world- 
affairs?  Does  it  depend  on  the  continuance  of  a  crisis-situation,  the 
"cold  war,"  for  example,  that  has  been  waged  between  the  United 
States  and  Soviet  Russia  since  1946?  How  far  does  it  depend  upon 
the  personality  of  the  President?  Could  he,  for  example,  be  in  a 
minority  in  Congress,  and  yet  secure  such  popular  support  for 
his  policy  as  to  compel  the  majority  to  accept  his  views?  All  of 
these  questions  arise  out  of  the  experience  of  three  years  and  a 
half  of  President  Truman's  administration.  If  none  of  them  is 
wholly  new,  all  of  them  are  set  in  a  new  and  significant  perspective 
by  the  overwhelming  power  of  the  United  States  in  the  world 
today,  and  its  obvious  will  to  exercise  that  power. 

II 

A  word  is  necessary,  first,  upon  American  power  and  the  will 
to  exercise  it.  This  is  not,  of  course,  a  conscious  determination  by 
the  United  States  to  dominate  the  world.  It  might,  indeed,  be 
argued  that  the  fear  and  insecurity  of  the  American  people  are  almost 
proportionate  to  the  immense  productive  power  at  their  command. 
They  have  rather  been  driven  into  the  exercise  of  leadership  by 
the  impersonal  forces  of  the  world-situation  than  sought  for  it  by 
the  kind  of  Machtpolitik  we  associate  with  Bismarck  or  with  Hitler. 
They  could  not  retreat  into  isolation  without  producing  an  economic 
catastrophe  in  Europe — perhaps  one  in  Asia  as  well — which  would 
be  followed  sooner  rather  than  later  by  an  economic  catastrophe 
in  the  United  States.  The  American  decision  to  assist  European 
recovery  upon  so  large  a  scale  is  therefore,  not  merely  magnanim- 
ity— though  there  is  a  large  element  of  magnanimity  in  the  popular 
support  for  it — but  also  profound  self-interest  as  well.  For  with- 
out the  European  Recovery  Programme  there  would  be  important 
areas  of  American  industry  and  agriculture  in  which  depression 
would  quickly  develop,  and,  with  depression,  large-scale  unemploy- 
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ment.  The  desire  to  prevent  the  degeneration  of  Europe  into 
chaos  is  undoubtedly  an  important  motive  in  the  Marshall  Plan.  A 
poverty-stricken  Europe,  driven  to  desperation,  quite  obviously 
could  have  no  hope  of  standing  on  its  own  feet.  There  is  a  serious 
probability  that  it  would  accept  communism  as  the  only  programme 
out  of  which  some  gleam  of  hope  might  emerge.  The  Marshall  Aid 
offers  it  a  period  of  assistance  that  it  may  find  its  way  back  to 
health.  At  the  end  of  this  period,  it  is  assumed  that  Europe 
— or,  at  least,  the  Western  nations  which  have  accepted  the 
European  Recovery  Programme — will  not  only  have  recovered 
from  the  disastrous  effects  of  the  War,  but  will  be  able  to  treat 
with  America  in  something  like  normal  market  conditions. 

But  the  European  Recovery  Programme  is  only  one  arm  of 
American  foreign  policy.  The  other,  to  which  the  name  of  the 
"Truman  Doctrine"  has  been  applied,  argues  that  the  critical  con- 
dition of  civilisation  is  overwhelmingly  the  fault  of  Russia.  The 
communist  leaders  of  Russia,  it  is  said,  do  not  want  to  see  the 
emergence  of  a  stable  and  prosperous  Europe  under  American 
patronage.  They  therefore  refuse  to  assist  in  making  a  just  and 
reasonable  peace.  They  pursue  a  determined  policy  of  imperialist 
expansion  either  to  reduce  European  states  on  their  borders  to 
the  position  of  helpless  satellites,  or,  beyond  the  border  states,  as 
in  France  and  Italy,  to  use  the  local  communist  parties  to  prevent 
any  return  there  to  order  and  stability,  by  persuading  them  to 
organise  the  dislocation  of  production  by  mass-strikes  and  the 
obvious  danger  of  internal  revolution.  The  "Truman  Doctrine" — 
which  both  the  Democratic  and  Republican  parties  accept — there- 
fore pledges  the  aid  of  arms  and  finance  to  any  state  which  is 
threatened,  like  Greece  or  Turkey,  by  the  expansionism  of  Communist 
Russia.  If  these  do  not  suffice  to  stem  the  Russian  advances,  the 
"Truman  Doctrine"  accepts  the  obligation  to  protect  the  "sover- 
eign" independence  of  any  threatened  state  by  the  actual  inter- 
vention of  American  armed  forces.  Granted  this  further  obligation, 
it  then  becomes  necessary  for  the  government  of  the  United  States 
to  embark  upon  a  great  rearmament  programme  to  fulfil  it.  Roughly 
speaking,  the  government  of  the  United  States  is  spending  about 
five  billion  dollars  annually  on  E.R.P.  in  this,  its  first  year,  and 
about  three  times  as  much  on  military  and  naval  preparedness  in 
case  a  satisfactory  peace  cannot  be  imposed  upon  Soviet  Russia 
through  organising  the  recovery  of  Western  Europe  as  a  bulwark 
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against  the  advance  of  communism.  This  is  the  famous  policy  of 
''containing"  Russia  which  Mr.  George  Kennan  of  the  State  Depart- 
ment was  able  to  persuade  the  President  and  his  advisers,  Democratic 
and  Republican  alike,  to  accept  as  an  insurance  against  the  spread 
of  communism. 

The  bi-partisan  approach  in  foreign  policy  does  not,  on  this 
view,  enable  a  President  who  has  lost  control  of  Congress  to  be 
the  effective  source  of  initiative  in  this  field.  But  it  must  be 
noted  that  the  unity  achieved  on  foreign  policy  has  not  been 
achieved  on  domestic.  Here  there  are  wide  differences  between 
the  announced  policies  of  President  Truman  and  the  Republican 
party  in  fields  like  price-control,  low-cost  housing,  the  place  of 
trade  unions  in  industry,  and  fair  employment  practices;  and  these 
are  mainly  differences  which  affect  the  mass  of  what  Franklin 
Roosevelt  called  "underprivileged"  Americans.  On  all  of  these, 
no  possibility  of  a  bi-partisan  approach  has  emerged.  It  can 
hardly,  indeed,  emerge  since,  obviously,  the  agreement  to  "contain" 
Russia  means  large-scale  rearmament,  and  the  cost  of  this  is,  even 
with  so  wealthy  a  country  as  the  United  States,  unlikely  to  be  too 
long  compatible  with  the  heavy  expenditure  on  the  European  Relief 
Programme,  and  the  possibility  of  war  with  the  Soviet  Union  and 
its  allies.  That  possibility  not  only  involves  immense  American 
military  expenditures,  including  subsidies  for  armament  purposes 
to  Russia's  non-Communist  neighbors,  like  Greece  and  Turkey, 
and  Kuomingtang  China;  it  also  compels  Western  Europe,  des- 
pite its  economic  difficulties,  to  rearm  lest,  as  the  flank  of  the 
United  States  in  its  present  role  as  an  active  world-power,  it 
should  be  attacked  by  Soviet  Russia  before  American  assistance 
can  help  it  to  resist  communist  invasion.  The  result,  this  is  to  say, 
of  the  present  bi-partisan  policy  in  foreign  affairs  is  to  make 
domestic  policy  in  the  United  States,  and  a  good  deal  of  West 
European  defense  policy  subject  to  the  implications  of  the  fact  that 
unity  on  the  international  plane  has  been  maintained  between  the 
President  and  Congress. 

The  problem  then  arises  of  whether  this  domestic  subordination 
to  the  claims  of  foreign  policy  is  merely  temporary,  and  likely  to 
disappear  following  the  results  of  the  election  of  1948  in  which  the 
victor  was  given  a  party  majority  in  both  houses  of  Congress.  Tt  is 
difficult  to  see  why  this  should  be  the  case  except  under  one  or  both 
of  two  conditions.    The  first  is  a  change  in  the  foreign  policy  of 
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the  United  States  from  one  which  looks  upon  war  as  possible,  and 
prepares  for  it,  to  one  which  looks  on  peace  as  probable  and 
organizes  for  it;  the  second  is  the  willingness  of  the  taxpaying 
classes  in  the  United  States  to  bear  a  much  heavier  burden  in 
income  tax  and  duties  upon  inheritance.  The  first  condition  would 
set  the  President  free  to  urge  domestic  policies  devised  to  relieve 
the  position  of  the  underprivileged  without  an  increase  in  the  general 
level  of  taxes.  The  second  would  enable  the  **cold  war"  to  con- 
tinue, while  affording  the  fiscal  possibility  of  a  progressive  domestic 
policy.  It  ought,  however,  to  be  added  that,  given  the  character 
of  the  two  major  American  parties,  it  is  not  easy  to  see  how  the 
level  of  taxes  could  be  increased  unless  there  arose  conditions 
in  the  United  States  more  or  less  comparable  with  those  with 
which  Franklin  Roosevelt  had  to  deal  in  the  grave  situation  of 
the  Great  Depression  and  its  aftermath.  The  emergence  of  those 
conditions  is  at  least  postponed  because  the  effect  of  large-scale 
rearmament  is  that  it  acts,  for  a  period  at  least,  as  a  public  works 
programme.  The  men  whom  it  employs,  the  volume  of  com- 
modities for  which  it  calls,  create,  almost  like  war  itself,  boom 
conditions  in  which  there  is  a  low  rate  of  unemployment  and  a  high 
rate  of  profit.  Sooner  or  later,  indeed,  large-scale  rearmament  is 
seriously  likely  to  lead  to  inflation,  and  thence  to  measures  of 
which  the  outcome  is  either  war  itself  or  a  depression  which,  as 
the  history  of  Fascist  Italy  and  Nazi  Germany  makes  evident, 
can  only  be  overcome  by  war,  or  a  drastic  reconstruction  of  the 
internal  social  order. 

On  the  view  here  urged,  the  President  with  this  majority  in  Con- 
gress is  free  to  change  the  foreign  policy  based  upon  a  lack  of  a 
majority  upon  certain  conditions.  He  must  be  able  to  dissipate 
the  atmosphere  in  which  it  has  become  widely  assumed  that  large- 
scale  preparations  for  war  are  necessary.  That  is,  let  it  be  em- 
phasized, a  task  which  demands  high  qualities  of  leadership.  It 
means  not  only  the  ability  to  overcome  the  tense  psychology  he  is 
bound  to  meet  at  home  by  reason  of  the  fact  that  large-scale  re- 
armament is  possible  only  when  citizens  have  been  persuaded  that 
they  have  solid  grounds  for  fear.  It  also  means  that  the  President 
must  have  a  peace  plan  acceptable  to  the  forces  supposedly  hostile 
to  the  United  States  and,  at  the  same  time,  unlikely  to  turn  his 
own  public  against  him  by  leaving  it,  as  Mr.  Neville  Chamberlain 
left  Great  Britain  in  the  aftermath  of  Munich  in  1935,  with  a  deep 
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sense  of  national  humiliation.  There  is  necessarily  involved  in 
it  the  suspension  of  large-scale  rearmament,  and,  therefore,  a 
plan  to  prevent  that  suspension  resulting  in  serious  unemployment. 
Given  the  economic  capacity  of  the  United  States,  a  foreign  policy 
which  looks  to  peace  requires  a  domestic  policy  which  ensures  the 
continuance  of  high  employment.  That  domestic  policy,  in  a 
word,  involves  a  programme  of  large-scale  expenditure  on  public 
works,  like  housing,  and  an  increase  in  the  standard  of  life  of  the 
underprivileged  in  the  United  States. 

For  the  alternative  which  would  confront  a  peace-making  Presi- 
dent would  be  the  replacement  of  external  tension  by  internal 
tension.  Instead  of  a  relatively  high  internal  solidarity  based  on 
a  common  front  against  a  supposed  foreign  enemy,  the  American 
people  would  be  deeply  divided  between  those  who  approved  of  a 
domestic  policy  looking  towards  a  higher  standard  of  common 
welfare,  and  those  who  disapproved  of  it,  on  a  variety  of  grounds 
varying  from  resentment  against  high  taxation  to  the  philosophic 
conviction  that  it  is  an  evil  thing  for  the  government  of  the  United 
States  to  interfere  with  the  free  working  of  the  market  economy. 
The  position  is  well  illustrated  by  the  experience  of  Franklin  Roose- 
velt. Entering  the  White  House  at  a  moment  when  the  whole 
nation  was  in  the  grip  of  the  fear  caused  by  the  Great  Depression, 
he  encountered  no  opposition  until  he  had  liberated  the  nation 
from  the  grip  of  fear.  Thenceforward,  until  at  least  his  election 
to  a  third  term,  it  is  scarcely  an  exaggeration  to  say  that  his 
domestic  policies  divided  the  nation  more  deeply  than  at  any 
time — excepting  possibly  1896  with  the  issues  raised  by  Bryan — 
since  the  Civil  War,  The  division  began  to  close  as  the  shadows 
of  war  began  to  loom  over  the  United  States  itself.  The  need  for 
large-scale  armaments  increasingly  pushed  the  New  Deal  pro- 
gramme to  one  side,  and  the  need  for  common  solidarity  against 
external  danger  provided  a  means  of  healing,  at  least  tempor- 
arily, the  conflict  between  Mr.  Roosevelt  and  his  opponents.  It 
is  hardly  excessive  to  say  that,  after  the  election  of  1940,  the  need 
to  prepare  for  war  was  too  great  to  permit  a  programme  of  legis- 
lation which  might  have  hindered  a  full  alliance  between  the 
President  and  the  business  community,  for  that  alliance  was  essential 
to  arm  the  United  States  and  its  allies  against  the  Axis  Powers. 

But  it  must  be  noted  that  the  alliance  was  a  domestic  programme 
as  well.     It   broadly   satisfied   labour   because   it   provided   full 
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employment  at  a  satisfactory  level  of  wages.  The  solidarity  of 
the  war-time  effort  was,  therefore,  not  only  the  outcome  of  a 
common  appreciation  that  victory  was  urgent,  but,  also,  of  the 
fact  that  the  economic  consequences  of  waging  it  enabled  the 
President  to  avoid  the  immense  issues  of  social  principle  by  which 
he  had  been  previously  divided  from  his  opponents.  It  left  his 
supporters,  including  the  trade  unions,  generally  content  to 
acquiesce  in  this  avoidance.  This  was  the  case  partly  on  national 
grounds,  and  partly  because,  for  the  war  period,  at  least,  the  posi- 
tion of  full  employment  at  a  satisfactory  wage-level  left  labour 
leaders  disinclined  to  push  forward  questions  of  social  principle. 
In  this  attitude,  they  were  supported  by  the  great  mass  of  workers 
for  whom  questions  of  this  kind  were  obscured  by  the  vast  spec- 
tacle of  a  struggle  between  life  and  death  of  global  proportions. 

Generally  speaking,  this  is  to  say,  the  fact  of  war  enhanced,  as 
always,  the  presidential  authority  by  making  the  executive  charac- 
ter of  international  action  so  obviously  more  important  than  the 
legislative.  Congress  could  not  afford  to  deny  the  broad  character 
of  presidential  demand  for  the  quite  simple  and  obvious  reason 
that  it  would  then  have  to  bear  the  responsibility  of  any  American 
set-back  in  the  conflict.  This  is,  moreover,  a  situation  that  is 
bound  to  recur  if  ever  the  United  States  should  be  involved  in  a 
future  struggle  of  serious  proportions.  War  on  any  important 
scale,  once  it  has  begun,  is  bound  to  make  the  President  over- 
whelmingly the  predominant  element  in  the  Constitution.  It  is 
not  only  that  he  is  Commander-in-Chief;  it  is  not  only,  either, 
that  the  speed  required  by  action  in  the  field  gives  to  his  view  of 
policy  an  authority  that  Congress  is  not  in  a  position  to  challenge; 
it  is,  above  all,  that,  given  a  large-scale  war,  he  alone  can  effectively 
mobilise  public  opinion  on  his  side.  For  the  President  alone  has, 
of  necessity,  the  continuous  possession  of  the  material  which 
affects  public  opinion.  All  the  agencies  of  direct  war-action  are  re- 
sponsible, in  the  first  place,  to  him.  He  only  can  organise  Amer- 
ican relations  with  foreign  states.  The  very  fact  that  so  supreme 
an  undertaking  as  the  manufacture  of  the  atomic  bomb  can  take 
place  without  even  the  knowledge  of  Congress,  and  in  despite  of 
the  immense  expenditure  involved,  is  sufficient  proof  of  the 
primacy  he  is  likely  to  enjoy  until  hostilities  are  virtually  at  a  close. 

But  it  is  in  the  nature  of  the  American  system  that  the 
temporary  exaltation  of  one  element  in  the  Constitution  will  be 
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followed,  sooner  or  later,  by  its  depression.  Just  as  war  exalts 
the  presidential  power,  so  does  peace  exalt  congressional,  and, 
above  all,  senatorial  power.  That  was  the  case  after  the  Mexican 
War  in  1846;  it  was  the  case  after  the  Civil  and  Spanish- Ameri- 
can Wars;  it  was  the  case  after  the  first  World  War.  The 
renovation  of  congressional  authority  is  bound,  especially  if  the 
President  loses  control  in  the  mid-term  election,  to  deprive  him 
of  the  largely  unchallengeable  supremacy  he  has  enjoyed.  He 
is  left,  in  the  main,  with  three  choices.  He  can  challenge  Con- 
gress; here,  in  the  main,  he  is  likely  to  be  defeated  unless  he 
acts  under  the  shadow  of  looming  crisis.  He  can  woo  Congress; 
if  he  does  so  with  the  skill  of  McKinley  he  is  likely  to  arrive 
at  a  modus  vivendi,  though,  as  Grant's  experience  over  San 
Domingo,  and  Franklin  Pierce's  over  Cuba,  make  plain,  his  per- 
suasion is  only  likely  to  be  successful  if  his  proposals  express  a 
generally  accepted  policy  which  the  congressional  leaders  were 
already  prepared  to  approve.  The  same  point  emerges  in  the 
history  of  successive  presidential  efforts,  after  1920,  to  link  the 
United  States  to  membership  in  the  Permanent  International  Court, 
under  the  auspices  of  the  League  of  Nations.  But  where  the 
President  faces  a  Congress  in  which  he  has  no  majority,  the 
balance  of  power,  outside  a  period  of  war,  passes  generally  to  the 
Senate,  and,  in  detail,  to  its  Foreign  Affairs  Committee — above 
all,  it  passes  to  the  Chairman  of  that  Committee.  The  President 
has  then  the  choice  between  his  own  foreign  policy  which,  without 
the  kind  of  relations  Mr.  Truman  has  had  with  Senator  Vanden- 
berg,  will  be  hampered  and  stayed  at  every  turn,  and  a  foreign 
policy  acceptable  to  the  Foreign  Affairs  Committee  and,  especially, 
to  its  Chairman.  In  either  case  the  real  consequence  is  bound 
to  be  that,  through  its  Chairman,  the  Foreign  Affairs  Committee 
of  the  Senate  has  a  contingent  veto  over  the  presidential  control 
of   foreign    affairs. 

It  is,  moreover,  obvious  that,  crisis  apart,  the  President's 
authority  is  likely,  in  the  normal  way,  to  be  in  danger  under  two 
sets  of  circumstances,  quite  apart  from  the  situation  when  he  is 
in  a  minority  in  Congress.  He  is  likely  to  have  less  influence 
towards  the  close  of  his  administration  than  he  had  at  the  be- 
ginning. He  has  exhausted  the  authority  which  the  patronage 
gives  him.  Members  of  Congress  are  more  concerned  with  their 
own  re-election  than  with  his,  and  they  are  bound  to  consider  the 
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issue  of  whether  he  is  likely  to  be  re-elected  at  all.  This  emerges 
unmistakably,  even  under  a  determined  President  like  James  K. 
Polk,  as  soon  as  it'is  clear  that  he  is  not  a  candidate  for  re-election; 
it  was  obvious  in  the  second  term  of  James  Madison,  when  the 
real  leadership  in  foreign  affairs  was  taken  out  of  his  hands  by 
Henry  Clay.  It  is  here  that  the  second  circumstance  becomes 
important.  It  is  unlikely  that,  crisis  apart,  any  President  will 
be  the  directive  force  in  foreign  affairs  unless  he  is  determined 
upon  leadership  in  this  sphere.  Once  he  is  uncertain  of  his  direc- 
tion, like  Madison  before  the  War  of  1812,  or  Franklin  Pierce  in 
his  handling  of  the  Caribbean  question,  the  constitutional  centre 
of  gravity  will  shift  over  to  the  Senate.  In  all  normal  circum- 
stances, a  President  who  wants  to  lead  in  foreign  affairs  must  know 
how  to  take  the  lead.  Perhaps  the  classic  example  of  this  attitude 
in  action  is  the  famous  speech  of  Franklin  D.  Roosevelt,  on 
"quarantining  the  aggressors"  at  Chicago  in  1937.  That  was  the 
beginning  of  an  educational  campaign  which,  despite  opposition  in 
Congress  and  out  of  it,  enabled  him  not  merely  to  take  a  united 
people  into  the  war  after  Pearl  Harbour,  but,  from  September  3, 
1939,  both  to  make  it  clear  where  the  sympathies  of  the  United 
States  government  lay,  and  to  secure  from  Congress  (as  in  the 
remarkable  exchange  with  Great  Britain  of  the  fifty  destroyers 
for  the  bases  in  the  Caribbean)  effective  assistance  for  it  against 
Nazi  Germany  which  had  overrun  most  of  Western  Europe. 

There  is  no  need  to  prove  in  detail  that  the  initiative  taken  by 
President  Roosevelt — an  initiative,  indeed,  which  he  began  to 
exercise  even  before  he  took  office^" — was  on  a  level  far  above 
anything  that  his  successor  attempted.  It  is,  of  course,  only  just 
to  point  out  that,  as  Vice-President,  Mr.  Truman  had  known 
little,  if  anything,  more  of  his  predecessor's  purposes  than  it  was 
open  to  any  well-informed  citizen  to  know.  He  did  not  sit  in 
the  Cabinet  nor  have  the  circulation  of  its  papers;  he  was  not  a 
confidential  intimate  of  the  President;  his  position  debarred  him 
from  membership  of  the  relevant  Senate  Committees.  When  he 
was  suddenly  thrust  into  Mr.  Roosevelt's  place,  he  was  bound,  at 
least  for  a  period,  to  accept  his  predecessor's  officials,  as  well  as 
his  predecessor's  policies.   .  He  had   to   acquaint  himself   with   a 

*While  President-elect,  Mr.  Roosevelt  refused  to  take  joint-action  with 
President  Hoover;  he  nevertheless  had  consultations  before  his  inauguration 
with  the  British  Ambassador. 
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complex  web  of  facts,  of  which  he  was  seriously  unaware,  before 
he  could  begin  to  follow  a  line  of  his  own.  He  lacked  any 
real  acquaintance  with  the  foreign  statesmen  involved,  as  well  as 
with  the  foreign  officials,  both  on  the  civilian  and  on  the  defence 
side.  He  followed  a  President  of  world-wide  prestige;  and  he  had 
none  of  the  authority  that  an  elected  President  normally  posseses 
as  of  his  own  right.  Necessarily,  therefore.  President  Truman  was 
hardly  in  a  position  to  give  a  lead  for  the  first  few  months  he  was 
in  office,  and  at  the  points  where,  had  he  wished,  he  might  have 
begun  to  do  so,  the  victory  of  the  Republicans  in  the  election  of 
1946  took  any  chance  of  effective  power  out  of  his  hands.  It  can- 
not often  have  been  the  case  that,  as  from  1946,  his  announcements 
on  Middle  Eastern  questions  should  have  been  flanked  by  messages 
from  subordinate  officials  in  the  State  Department  to  the  Arab  gov- 
ernments there,  assuring  them  that  they  need  not  take  the  Presi- 
dent of  the  United  States  as  meaning  what  he  said.^ 

One  may  assume  that,  under  any  circumstances,  there  would 
have  been  a  swing  away  from  overwhelming  authority  in  foreign 
affairs  that  President  Roosevelt  exercised  during  the  War;  as  it 
may  be  assumed  that,  in  each  of  the  two  parts  of  Mr.  Truman's 
Presidency,  he  suffered  under  a  grave  handicap  which  assured 
a  swifter  and  stronger  swing  than  would  have  been  the  case  if 
President  Roosevelt  had  lived  to  the  end  of  his  fourth  term.  The 
central  problem  now  is  how  far  any  of  the  precedents  of  the  past  are 
applicable  to  the  position  of  President  Truman  after  January, 
1949.  For  he  will  be  the  first  American  President  of  a  coun- 
try which  has  turned  its  back  on  isolationism;  the  United  States 
cannot  now  avoid  a  positive  foreign  policy  for  the  decisive  reason 
that  there  must  necessarily  be  a  new  parallelogram  of  international 
forces  in  the  shaping  of  which  the  United  States  is  bound  to  play, 
perhaps  for  many  years,  a  part  second  to  that  of  no  other  govern- 
ment. Not  only  is  it  a  member  of  the  United  Nations;  quite 
apart  from  its  commitments  under  the  Charter  of  that  body,  it 
has  now  "entangling  alliances"  all  over  the  world.  And  it  has 
these  "entangling  alliances"  at  a  period  when,  though  hostilities 
have  ceased,  not  only  has  the  peace  not  been  made  either  with 
Germany  or  with  Japan,  but  the  "cold  war"  between  the  United 
States  and  Russia,  as  well  as  the  grave  economic  situation,  all 

*BartIey  C.  Crum,  Behind  the  Silken  Curtain  (London,  1947),  p.  36. 
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put  before  the  President  a  position  it  has  not  been  necessary  to 
confront  in  any  previous  period. 

The  difficulties  involved  in  this  position  exist  at  two  different 
levels,  though  each  is  connected  with  the  other.  The  first  is 
whether  it  is  proposed  to  continue  a  bi-partisan  foreign  policy; 
the  second  is  the  general  relation  between  the  President  and  Con- 
gress in  foreign  affairs.  It  is  reasonable  to  assume  that  a  President 
with  a  majority  in  Congress,  especially  in  the  Senate,  would  not 
be  likely  to  secure  the  continuous  collaboration  of  the  minority 
party.  For  were  it  so  to  collaborate,  it  would  necessarily  occupy 
a  position  in  which,  though  it  might  have  influence,  it  would 
certainly  not  have  power,  and  would  be  bound  to  seem  re- 
sponsible for  policies  over  which  it  exercised  no  authority. 
Since  the  foreign  policy  of  the  United  States  will  now 
deeply  involve  its  domestic  policies  also,  an  attempt  to  con- 
tinue bi-partisan  relations  when  the  President's  party  is  in  control 
of  Congress  would  tie  the  hands  of  the  Opposition  to  a  degree 
that  might  easily  be  fatal  not  only  to  its  right  to  criticism,  but 
also  to  its  ability  to  pull  over  to  its  side  an  effective  public  opinion 
in  cases  where  it  was  hostile  to  decisions  actually  taken.  It 
could  do  little  to  affect  the  persons  chosen  by  the  President  either 
for  public  posts  or  as  confidential  advisers.  It  would  be  unable 
to  see  any  diplomatic  papers  save  those  which  the  President  chose 
to  place  before  it,  and  it  could  only  use  such  of  these  as  the 
President  might  choose  to  permit.  It  is  permissible  to  suggest 
that,  even  if  an  effort  were  made  to  continue  the  bi-partisan 
relationship,  under  these  circumstances,  it  would  break  down. 

In  light  of  the  1948  election  results,  the  problem  becomes  that  of 
seeking  to  probe  the  relationship  of  the  President  and  Congress  in  the 
present  circumstances  in  which  his  party  possesses  a  majority  in  both 
House  and  Senate.  Both  the  executive  and  legislative  powers  will  then 
be  acting  in  a  situation  which  corresponds  to  no  past  American  tradi- 
tion. The  United  States  will  be  committed  to  continuous  and  positive 
action  in  which,  to  maintain  the  pattern  of  politics  it  has  approved,  it 
must  maintain  its  leadership.  It  must  stay  in  Europe  both  in  a  mili- 
tary and  in  an  economic  sense.  It  must  make  sure  of  its  access  to 
the  Middle  East.  It  must  be  certain  that  it  remains  the  dominating 
power  in  the  Pacific.  It  either  must  come  to  an  accommodation  with 
Russia,  or  it  must  continue  to  wage  the  "cold  war"  against  its 
government.     Upon  the  assumption  that  it  avoids  actual  war,  it 
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must  continue  not  only  itself  to  re-arm,  but  also  to  see  that  the 
governments  with  which  it  is  in  close  collaboration  continue  to 
arm  also.  In  broad  outline,  this  policy,  in  the  international  field, 
is  the  basis  upon  which  Mr.  Truman  is  bound  to  act.  Are  the 
historic  relationships  between  the  President  and  Congress  capable 
of  bearing  the  burden  implied  in  a  policy  of  this  character? 

Ill 

Proposals  have  been  made  for  a  change  in  the  relationship 
between  the  President  and  Congress  by  providing  him  with  what 
may  be  termed  a  special  cabinet  on  foreign  affairs.  He  would 
be  its  chairman,  and  it  would  contain  the  relevant  Secretaries 
from  the  historic  Cabinet,  together  with  the  appropriate  chairmen 
and  ranking  minority  members  of  the  committees  which  touch 
closely  upon  foreign  affairs  in  the  House  of  Representatives  and 
in  the  Senate.  There  are,  of  course,  different  forms  of  these 
proposals.  What  they  have  in  common  is  their  desire  to  provide 
the  President  with  a  permanent  body  of  advisers  in  this  realm 
whose  support  will  not  only  assure  him  normally  a  majority  in 
Congress,  and,  especially,  the  necessary  two-thirds  in  the  Senate, 
but  will  also  make  for  a  desirable  continuity  in  foreign  policy — 
a  matter  almost  as  important  for  the  governments  which  deal  with 
the  United  States  as  it  is  for  the  United  States  itself. 

There  are  a  number  of  reasons  why  such  a  plan  seems  to  be 
unworkable.  In  the  first  place,  it  could  not  be  a  purely  advisory 
committee;  those  of  its  members  who  were  chairmen  of  congres- 
sional committees  would  necessarily  remember,  above  all  in 
moments  of  acute  difference,  that  they  possessed  a  power  of  legis- 
lative persuasion  which  almost  any  President  would  regard  as  a 
Sword  of  Damocles.  In  the  second  place,  on  almost  any  technique 
of  organisation,  the  committee  would  be  too  large  for  intimate 
discussion;  there  could  be  no  circulation  of  vital  papers.  In  the 
third  place,  the  proposed  body  would  not  work  if  it  knew  that 
there  were  planes  of  policy  from  which  the  President  would  have 
to  exclude  it,  and  that  he  and  his  cabinet  colleagues  would  neces- 
sarily say  the  same  thing.  It  may,  moreover,  well  be  doubted 
whether  any  President  would  take  the  risk  of  a  caucus  being 
organised  in  it  against  him,  in  which  he  might  well  find  that  his 
own  colleagues  had  privately  taken  the  lead.    It  is  unlikely  that 
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such  a  body  could  maintain  the  secrecy  that  is  essential  over  the 
wide  area  of  affairs  which  centre  round  foreign  policy;  and  it  is 
easy  to  see  that  it  would  create  rivalries  of  a  very  difficult  kind 
with  the  legislature,  on  the  one  hand,  and  with  the  traditional 
Cabinet  on  the  other.  It  is,  further,  quite  improbable  that,  if 
minority  members  of  both  Houses  of  Congress,  or  of  the  Senate 
alone,  were  included  in  such  a  body,  they  could  remain  there  for 
long  if  there  were  sharp  disagreement  between  them  or  the 
President — nor  is  it  likely  that  they  would  be  permitted  to  bind 
the  votes  of  their  parties  in  either  House,  not  merely  because 
American  parties  are  much  less  tightly  organised  than  those  in 
Great  Britain,  for  example,  but  also  because,  in  itself,  the  division 
of  powers  makes  it  natural  for  the  legislature  to  seek  for  an  initia- 
tive which  continually  rivals  that  of  the  President  himself.  If, 
indeed,  the  President  were  a  small  man,  like  Franklin  Pierce,  with 
a  Secretary  of  State  like  W.  L.  Marcy  who  was  largely  uns3mi- 
pathetic  to  his  policy,  it  might  well  prove  a  disaster;  and  if  the 
committee  had  to  deal  with  a  great  President,  like  Franklin  D. 
Roosevelt,  or  with  a  President  with  a  passion  for  being  alone  in 
the  control  of  the  stage  like  Theodore  Roosevelt,  it  is  a  reasonable 
guess  that  it  would  rapidly  cease  to  function  at  all,  and  that  its 
failure  to  do  so  would  maximise  irritation  on  both  sides. 

For  these  reasons,  it  does  not  seem  that  new  institutions  are 
likely  to  solve  the  President's  problem  of  dealing  with  the  issues 
raised  by  international  policy  in  the  next  few  years.  That  has 
been  made  pretty  clear  by  the  evolution  of  the  permanent  Amer- 
ican member  who  sits  upon  the  Security  Council  of  the  United 
Nations,  as  well  as  by  that  of  other  American  representatives  upon 
its  various  organs.  They  have  simply  become  additional  ambas- 
sadors of  the  United  States  government  who  carry  out,  with  greater 
or  lesser  skill,  new  instructions  they  receive  from  Washington; 
indeed,  there  have  been  occasions  which,  if  rare,  have  nevertheless 
been  important,  and  in  which  presidential  instructions  have  been 
made  public  without  the  knowledge  of  the  permanent  American  dele- 
gate to  the  Security  Council;  and  he  has  had,  a  little  hurriedly,  to 
adjust  himself  to  the  perspectives  of  a  new  policy  of  which  he  was 
one  of  the  last  persons  to  become  aware. 

The  new  responsibilities  of  American  foreign  policy  seem,  to 
the  foreign  observer,  to  call  for  changes  in  a  different  direction. 
The  first,  and  the  less  important,  is  in  the  personnel  of  American 
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ambassadors  and  ministers  abroad;  the  second,  and  by  far  the 
most  important,  is  in  the  character  of  the  Department  of  State  itself. 
It  is  going  to  be  very  difficult  for  any  President,  or  for  any 
Secretary  of  State,  to  secure  the  knowledge  that  is  necessary  for 
wise  action  at  Washington  if  embassies  and  legations  of  pivotal 
importance  are  to  be  used  to  cushion  the  retirement  of  a  failing 
politician,  or  a  wealthy  contributor  to  party  funds,  as  in  recent 
times,  the  London  Embassy  was  used  to  placate  the  iambitions  of 
Mr.  Andrew  W.  Mellon  and  Mr.  Joseph  P.  Kennedy.  It  is  use- 
less to  confer  posts  of  this  importance  upon  men  without  political 
or  diplomatic  training,  or  upon  men  who  are  wholly  out  of  sym- 
pathy with  the  policies  of  the  government  to  which  they  are 
accredited.  Either  they  will  fall  into  the  hands  of  one  of  their 
own  subordinates,  too  often  with  a  special  hobby  of  his  own  to 
ride,  or  they  will  wholly  fail  to  win  the  confidence  of  the  gov- 
ernment they  are  supposed  to  influence.  A  recent  American  am- 
bassador to  Paris  had,  at  no  point  in  his  period  of  office  there, 
any  real  knowledge  upon  which  he  could  make  a  helpful  judgment  of 
the  decisive  currents  of  French  opinion;  and  a  recent  American 
ambassador  to  Poland  made  it  obvious,  almost  from  the  moment 
of  his  arrival,  that  he  regarded  the  Polish  government  with  horror. 
Even  though  it  be  true  that  there  are  important  exceptions  to  this 
general  rule  (the  late  Mr.  J.  G.  Winant,  for  example,  during  the 
first  two,  or  perhaps  three,  years  of  his  period  of  office),  it  is 
essential  to  realise  that  such  men  are,  in  fact,  important  exceptions, 
and  made  so  by  the  possession  of  important  personal  qualities. 
And  with  special  ambassadors,  it  is  worth  recalling  that  General 
Marshall  came  reasonably  near  to  success  in  China  because  of 
the  outstanding  respect  his  war-time  achievements  had  won  for 
him  during  the  War,  while  Mr.  Patrick  J.  Hurley  was  a  dismal 
failure  there,  first  because  he  was  wholly  unknown  in  China  when 
he  arrived  and,  second,  because,  since  he  had  no  knowledge  of 
the  Chinese  problem  at  first-hand,  he  became  the  inevitable  victim 
there  of  his  earliest  emotional  reactions,  and  could  not,  by  reason 
of  that  partiality,  have  exercised  the  influence  it  was  urgent  to 
exert  for  any  American  representative  to  whom  his  special  func- 
tions had  been  allotted.^ 

'For  a  first-hand  account  of  the  differences  between  General  Marshall  and 
Mr.  Hurley,  see  the  admirable  book  of  Theodore  White  andAnnalee  Jacoby, 
Thunder  Out  of  China  (New  York,  1946),  pp.  292-7,  218-25  and  243-56. 
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What  is  true  at  the  ambassadorial  level  is,  of  course,  true  of 
his  specialist  assistants  as  well.  They  have  not  only  got  to  work 
successfully  with  him;  they  have  also  got  to  work  successfully 
with  those  departments  of  the  foreign  government  which  fall  par- 
ticularly within  their  sphere  of  work.  It  is,  no  doubt,  true  that  the 
United  States  has  had  remarkable  success  among  its  specialist 
assistants,  and  has  gained,  thereby,  the  materials  for  judgment  in 
Washington  which  would  never,  otherwise,  have  been  available  to  it. 
Yet  I  do  not  think  it  is  an  exaggeration  to  say  that  the  State 
Department,  in  building  its  missions  abroad,  has  rarely  thought 
in  terms  of  team-work  in  some  given  embassy,  but  has  rather 
concerned  itself  with  individual  ability,  and,  in  the  case  of 
"career-men,"  has  thought  chiefly  of  what  is  due  to  the  place  he 
occupies  in  the  diplomatic  hierarchy.  Above  all,  it  is  only  be- 
ginning to  recognise  that  its  military,  naval,  and  air  attaches,  how- 
ever competent  they  may  be — and  they  are  often  remarkably 
competent  in  their  special  spheres — must,  nevertheless,  possess  the 
special  "flair"  modern  diplomacy  requires,  if  their  technical 
competence  is  to  acquire  the  relationships  and  knowledge  out  of 
which  alone  it  can  evolve  the  appropriate  judgment.  If  an  Amer- 
ican ambassador  to  Moscow,  or  his  subordinates,  cannot  find  terms 
upon  which  good  relations  are  possible  with  Mr.  Molotov  and 
his  assistants,  it  is  in  a  high  degree  probable  that  what  they  write 
home  will  gravely  distort  the  proportions  of  a  picture  it  is 
already  sufficiently  difficult  to  understand. 

For  it  cannot  be  too  often  emphasized  that  these  men  are  con- 
structing a  pattern  some  part  of  which  is  bound  to  influence,  it 
may  be  seriously  to  influence,  the  President,  the  Secretary  of  State 
and  his  Department,  as  well  as  other  secretaries  and  their  de- 
partments. Not  only  is  that  the  case.  The  President,  and  not  a 
few  of  his  Cabinet,  may  be  wholly  new  to  office;  and  they  are 
trying  to  penetrate  to  reality  not  only  from  the  angle  of  their 
own  representatives  abroad,  but  in  the  light  of  a  score  of  other 
diplomatic  influences  continually  at  work  in  Washington.  They 
have,  also,  to  take  account  of  the  views  formed  by  members  of 
Congress,  both  in  their  indvidual  capacities,  and  as  special  com- 
mittees of  one  or  both  Houses,  which  have  traveled  abroad  and 
formed  judgments  to  which  attention  must  be  paid.  They  must 
give  some  attention,  at  least,  to  the  influence  of  foreign-born 
citizens  of  the  United  States,  and  their  descendants,  the  Irish, 
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the  Italians,  the  Scandinavians,  the  Poles,  as  well  as  the  powerful 
agencies,  like  the  Vatican,  or  the  cinema  industry,  or  the  farmers, 
which  can  bring  strong  pressure  to  bear  upon  the  President  and  his 
colleagues,  or  upon  powerful  members  of  Congress,  or  are  able  to 
work  through  important  private  interests,  such  as  a  great  banking 
house.  Unless  the  group  of  American  representatives  in  some 
foreign  country  have  the  power  to  make  the  pattern  they  draw  as 
compelling  as  that  drawn  by  one  or  more  of  these  special  interests, 
and  are  able,  as  it  is  urgent  they  should  be  able,  to  persuade  the 
correspondents  of  the  American  press  abroad  to  see  the  issues  as 
they  see  them,  they  may  easily  become  the  source  of  confusion 
and  not  of  enlightenment.  The  way  in  which  they  are  chosen, 
therefore,  will  be  of  immense  importance  in  the  next  four  years. 
What  is  dangerous  is  the  posibility  that  they  may  not  be  chosen 
that  this  purpose  may  be  attained. 

But  even  more  important  is  the  character  and  operation  of 
the  State  Department.  If  its  political  head  is  a  cabinet  member, 
who  works,  normally,  in  close  contact  with  the  President,  it  is 
essential  to  realise  three  things  about  him.  First,  he  has  not 
necessarily  had  experience  of  foreign  affairs  when  he  takes  up  the 
post.  Secondly,  his  contacts  with  the  President  may  be  partial, 
instead  of  covering  the  whole  range  of  policy.  Pierce  did  not  always 
consult  W.  L.  Marcy,  nor  Woodrow  Wilson  either  W.  J.  Bryan  or 
Lansing,  and  many  of  Franklin  Roosevelt's  major  decisions  were 
made  quite  independently  of  Mr.  Cordell  Hull.  And,  in  the 
third  place,  the  Secretary  of  State  may  not  serve  out  the  full  term  of 
four  years;  already  Mr.  Truman  has  had  three  very  different  men 
in  the  post.  How  far,  under  these  conditions,  the  Secretary  of  State 
can  have  any  real  assurance  that  he  is  really  in  control  of  the 
Department  in  his  charge,  it  is  far  from  easy  to  determine.  No  doubt 
an  emphatic  personality,  like  Henry  Clay  or  Calhoun,  before  the 
Civil  War,  like  Richard  Olney  and  Elihu  Root  and  H.  L.  Stimson, 
after  it,  were  not  the  kind  of  men  to  permit  great  decisions  to  be 
made  without  any  consultation  with  them;  and  there  have,  no 
doubt,  also  been  Presidents,  like  Harding  and  Calvin  Coolidge, 
who  were  not  anxious  to  take  an  initiative  of  their  own. 

There  is,  this  is  to  say,  no  certainty  that  the  political  head  of 
the  State  Department  will  be  in  control  of  its  operations.  So  far 
as  our  knowledge  goes,  this  is  true,  also,  of  the  Under  Secretary 
of  State  and  of  the  Assistant  Secretaries,  all  of  them  political 
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appointees  who  come  and  go  with  the  President  who  has  chosen 
them,  though,  once  again,  they  may  not  stay  out  their  full  term. 
It  is  known  that  some  Under  Secretaries  have  played  an  important 
role  in  the  Department,  and  one,  on  occasion,  which  has  given 
them  a  position  virtually  independent  of  the  Secretary  of  State; 
this  seems  to  be  true,  for  example,  to  take  recent  times  only,  of 
Mr.  Raymond  Moley,  Mr.  Sumner  Welles,  and  Mr.  Dean  Acheson. 
No  doubt  their  independence  was  usually  subject  to  the  condition 
that  they  must  not  come  into  conflict  with  the  Secretary;  that  is 
said  to  have  been  the  major  reason  for  the  resignation  of  Mr. 
Moley  and  Mr.  Welles.  But  it  is  both  notable  and  significant  that 
Mr.  Moley  and  Mr.  Welles  were,  while  they  held  office,  dealing 
with  areas  of  policy  in  which  they  reported  not  to  the  Secretary 
of  State,  but  to  the  President;  and  there  is  good  reason  to  believe 
that  the  Secretary  of  State  was,  not  seldom,  no  more  aware  of 
the  duties  entrusted  to  them  than,  for  example,  the  Secretary  of 
Labour,  and  much  less  aware  than  a  first-rate  correspondent  whose 
business  it  was  to  "cover"  the  activities  of  the  State  Department. 
And  if  this  possession  of  a  quasi-independent  realm  was  less  true  of 
Assistant  Secretaries  of  State,  there  are  examples,  in  quite  recent 
history,  of  men  in  these  posts  who  had  their  fingers  in  every  section  of 
the  Department,  and  communicated  directly  with  the  President,  and 
of  men  who  made  their  own  special  section  so  decisively  a  private 
realm  of  their  own  that,  for  all  practical  purposes,  they  ran  it  as 
an  independent  sovereign  territory  unless  either  the  President  or 
Congress  imposed  some  servitude  upon  their  jurisdiction. 

For  the  most  part,  though,  as  the  career  of  the  first  Economic 
Adviser  to  the  State  Department,  Mr.  Herbert  Feis,  makes  clear, 
officials  below  the  Assistant  Secretaries,  tend,  more  and  more,  to 
be  "career  men,"  who  enter  the  Department  by  examination,  and 
normally  expect  to  remain  there  for  the  rest  of  their  lives.  Some 
of  them  may  become  officials  of  exceptional  distinction;  others 
may  slowly  creep  up  the  ladder  of  promotion  by  the  heart-break- 
ing rungs  of  seniority.  What,  in  any  case,  is  outstanding  is  the 
fact  that  the  State  Department  is  normally  divisible  into  two  cate- 
gories: there  are  the  "political"  appointees,  who  owe  their  nomi- 
nations ultimately  to  the  President,  and  these  hold  all  the  major 
policy-making  posts.  The  second  category  comprises  the  more 
or  less  permanent  officials,  who  will  not,  normally,  expect  to  leave 
the  Department  because  there  is  a  new  President,  still  less  because 
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there  is  a  new  Secretary  of  State.  At  the  apex  of  the  departmental 
pyramid,  they  are  the  "experts"  of  the  Department — the  men  (or 
women)  who  know  its  traditions,  who  have  its  precedents  in  their 
keeping,  who  smooth  the  rough  edges  of  the  political  neophyte 
who  comes  in  with  the  conviction  that,  in  some  important  area  of 
action,  or,  indeed,  over  the  whole  international  field,  he  is  going 
to  introduce  some  innovation  which  will  one  day  be  regarded  as 
a  turning-point  in  American  foreign  policy. 

It  is,  of  course,  unquestionable  that  where  they  are  acting  under 
superiors,  right  up  to  the  President,  who  know  what  they  want  to  do, 
and  are  determined  to  do  it,  the  permanent  officials  of  the  State 
Department  are  simply  agents  of  a  policy  they  are  bound  to 
accept.  But,  for  the  most  part,  they  are  in  a  position  of  strategic 
advantage  both  in  relation  to  policy  of  which,  by  reason  of  tradi- 
tion, or  their  expertness,  they  do  not  approve,  or  to  have  a  policy  they 
are  anxious  to  press  forward.  They  have  specialists'  advantage  of 
knowing  the  issue  in  detail  about  which  their  transient  "political" 
superior  is  likely  to  know  only  in  vague  outline.  They  can  employ 
the  immensely  powerful  weapon  of  delay  in  taking  action.  They 
are  sometimes  in  touch  with  the  press,  or  the  columnists,  or  nowa- 
days, the  radio  commentators  who  give  their  outlook  support,  in 
return  for  a  "good  story,"  or  a  "leak"  or  that  power  to  be  "first 
with  the  news,"  which  is  the  vital  ambition  of  any  correspondent 
attached  to  the  State  Department.  Certainly,  it  would  not,  other- 
wise, be  easy  to  explain  some  of  President  Truman's  difficulties 
in  securing  the  plain  and  straightforward  policy  in  Palestine  to 
which  he  is  pledged.  It  is  probable  that  some  of  the  curious 
side  of  the  war-time  relation  between  Vichy  France  and  North 
Africa  is  explicable  in  these  terms.  Over  a  century  ago,  President 
Polk  confided  to  his  Diary  his  suspicions  that,  in  his  Mexican 
negotiations,  the  official  he  had  sent  from  the  State  Department 
was  following  his  own  line,  rather  than  his  presidential  instruc- 
tions; and  his  indignation  comes  out  very  plainly  in  the  printed 
page.  We  hear  of  officials  at  the  head  of  a  departmental  bureau 
who  make  their  own  rules  for  its  conduct,  and  yield  only  to  pres- 
sure from  the  Secretary  of  State  himself,  or  from  eminent  members 
of  Congress.  While  it  is  clear  enough  that,  on  a  final  show-down, 
the  permanent  officials  must,  normally,  give  way  to  their  political 
chiefs,  it  is  also  clear  that  there  are  many  issues  upon  which  their 
influence  is  very  great,  and  upon  which  it  may  well,  with  or  without 
reason,  be  the  central  factor  in  the  decision  ultimately  made. 
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This  is  not  to  suggest  that,  in  this  regard,  the  State  Depart- 
ment has  habits  different  in  nature  from  those  of  other  foreign 
offices;  on  the  contrary,  there  is  a  general  and  interesting  re- 
semblance between  them.  What  it  does  suggest  is  the  important  fact 
that  under  the  American  system,  built  on  the  separation  of 
powers,  the  State  Department  is  organized  so  that  the  political 
heads  who  "make  policy"  are  often  transient  amateurs,  many  of 
whom  may  not  even  stay  there  for  a  full  presidential  term,  while 
the  specialists  are  permanent  officials  who  cannot  help  but  remem- 
ber that  their  political  chiefs  are  not  likely  to  embarrass  them  for 
long.  And,  as  a  normal  rule,  the  existence,  in  the  Congress 
generally,  and  in  the  Senate  Committee  on  Foreign  Relations  in 
particular,  of  a  quasi-executive  role  makes  the  position  both  of 
the  President  and  of  the  Secretary  of  State  in  relation  to  the 
permanent  officials  of  the  Department  far  more  complicated  than 
the  relations  between  the  Prime  Minister  and  the  Foreign  Secretary 
with  the  permanent  officials  of  the  British  Foreign  Office.  There 
is,  of  course,  no  difference  in  the  nominal  status  of  either  group; 
but  the  institutional  features  of  the  systems,  as  well  as  the  historical 
and  psychological  traditions  of  the  two  Departments,  make  the 
problems  of  the  presidential  power  far  more  difficult  than  the 
British  system  involves.  For  the  range  of  issues  with  which  the 
President  must  concern  himself  is  far  wider  even  than  that  of  the 
Prime  Minister  of  Great  Britain;  and  the  President  lacks  the 
Prime  Minister's  confidence  that,  in  a  normal  way,  he  can  count 
upon  the  full  support  of  the  legislature;  for,  again  in  the  normal 
way,  if  the  Prime  Minister,  or  the  Foreign  Secretary,  cannot  count 
upon  that  support  there  is  likely  to  be  either  a  change  of  govern- 
ment, as  after  the  Narvik  debate  in  the  House  of  Commons  in 
1940,  or  else  a  general  election.  A  President  in  difficulties  may 
change  the  main  body  of  those  who  advise  him  in  foreign  policy; 
but  the  reorganisation  of  the  State  Department  is  a  long-term  task 
which  it  is  improbable  that  even  a  strong-willed  President  could 
complete  within  a  single  term  of  office. 

Nor,  it  must  be  remembered,  is  foreign  policy  the  concern  of 
the  State  Department  alone.  It  touches  closely  the  Service  De- 
partments now  more  or  less  unified  under  a  Secretary  of  Defense, 
as  well  as  all  the  Departments  represented  in  the  President's  Cabinet 
save,  in  a  minor  way.  those  of  the  Attorney-General,  the  Postmaster 
General,  and  the  Secretary  of  the  Interior.  All  of  them  make  decisions 
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which,  at  some  level,  enter  into  the  conduct  of  international  relations. 
Some  of  them,  defense,  for  example,  must  be,  others  may  well  be,  a 
matter  for  presidential  decision.  One  of  the  most  acute  problems  in 
American  government  during  the  next  generation  is  bound  to  be  that 
of  so  organising  them  that  the  President  is  reasonably  sure  he  misses 
nothing  he  ought  to  decide,  and  is  not  troubled  with  anything 
which  could  clearly  be  settled  without  his  intervention.  This  is, 
clearly,  no  easy  matter,  the  less  so  if  the  President  does  his  party- 
making  in  conjunction  with  one  or  more  intimate  advisers  who 
hold  no  official  position.  It  must  make  a  great  difference,  for 
example,  if  the  Foreign  Offices  in  London  and  Paris  know  that 
exchanges  with  the  State  Department  are  fully  tied  in  with  dis- 
cussions such  as  Colonel  House  was  accustomed  to  have  with  the 
Lloyd  George  government  in  the  first  World  War,  or  Mr.  Harry 
Hopkins  with  the  Churchill  government  in  the  second.  Delicate 
issues  arise  when  the  eminance  grise  of  the  President  is  not  in 
close  touch  with  the  relevant  American  ambassador  in  London  or 
Paris  or  Moscow.  And  there  attaches  an  obviously  exceptional 
importance  to  the  small  group  of  Defense  Chiefs  in  Washington 
who  appear,  from  what  little  knowledge  we  have,  to  possess  the 
right  to  make  decisions,  which  are  bound  to  have  an  impact  upon 
foreign  policy,  without  control  by  anyone  except  the  President  himself. 
We  do  not,  of  course,  know  under  what  conditions  this  group,  over 
which  Admiral  Leahy,  as  confidential  adviser  to  the  President,  pre- 
sides, will  be  continued  by  the  victor  in  the  presidential  election 
of  1948.  We  do  not  know  its  relation  to  the  Secretaries  of  War  and 
of  the  Navy,  nor  to  the  State  Department,  nor  to  the  still-existing, 
and  significant  combined  staff  Committee  in  Washington.  That 
Admiral  Leahy's  little  group  has  direct  relations  with  the  Presi- 
dent is  manifest;  how  far  conclusions  at  which  it  arrives,  and  about 
which  it  does  not  think  it  necessary  to  consult  the  President,  have 
authority  beyond  the  discretion  of  the  departments  that  may  be 
involved  in  those  conclusions,  we  do  not  know  either.  All  that  we 
do  know  is  that  there  is  now  an  inner  group  of  chiefs  of  staff, 
presided  over  by  a  nominee  of  the  President  and  responsible  only 
to  him,  which,  within  that  limitation,  is  not  subordinate  to  civilian 
executive  control. 

There  is  no  space  in  a  modest  analysis  of  this  kind  to  deal  with 
Other  agencies  involved  in  the  shaping  of  foreign  policy.  That  some 
of  them  operate  on  the  highest  level  of  importance  is  evident  from 
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the  subject  matter  with  which  they  deal.  That  is  true  of  the  Atomic 
Energy  Commission;  that  is  true,  also,  of  the  Commission  on 
European  Relief,  of  which  Mr.  Paul  Hoffman  is  the  head;  and  it 
is  true  of  the  American  Military  Government,  above  all  in  the  Oc- 
cupied Territories  of  Germany  and  Japan,  over  which,  respectively, 
General  Clay  and  General  MacArthur  preside.  In  the  case  of  the 
two  last,  though  they  are  formally  subordinate  to  the  Secretary 
of  State,  they  must  inevitably  take  to  themselves  a  wide  range 
of  discretion.  General  Clay  has  continually  to  make  decisions  of 
high  gravity  which  arise  out  of  incidents  in  Germany  itself;  and  he 
has  to  adjust  those  decisions  to  the  situation  that  has  been  created 
by  the  "cold  war,"  especially  in  Berlin,  in  the  relations  between  the 
governments  of  the  United  States  and  Soviet  Russia.  In  a  some- 
what different  way,  this  is  true  of  General  MacArthur  also;  and, 
until  the  party  conventions  of  the  summer  of  1948,  there  was  the 
added  complication,  in  his  case,  that,  though  he  was  a  marginal, 
he  was  still  a  conceivable,  nominee  for  the  Republican  candidature 
for  the  Presidency,  and  that  this  possibility  was  bound  to  have 
some  repercussion  not  only  upon  his  own  decisions,  but,  also,  upon 
the  view  taken  in  Washington  of  the  decisions  he  made.  It  is 
certainly  tempting  to  compare  how  hard  it  has  been  for  General 
Clay  to  develop  an  American  Zone  in  Germany  about  which  he 
could  truthfully  report  that  the  poison  of  Neizism  had  been  com- 
pletely removed,  and  the  ease  with  which  General  MacArthur  was 
able  to  announce,  within  three  years  of  the  Japanese  surrender, 
that  its  people  had  accepted  the  principles  of  "Christian  democracy." 

IV 

Of  course,  it  remains  the  formal  fact  that  the  President  of  the 
United  States  is  ultimately  responsible  for  the  executive  conduct 
of  American  foreign  affairs,  just  as  it  is  constitutionally  clear  that 
the  decisions  of  the  President  which  involve  legislative  implications 
remain  the  responsibility  of  the  Senate.  But  though,  in  a  formal 
sense,  this  seems  a  clear  division,  in  fact,  the  basis  of  American 
international  relationships  has  become  far  too  complicated  to  fit 
into  any  division  of  this  kind.  It  was  more  or  less  possible  freely  to 
apportion  responsibility  in  this  way  perhaps  as  late  as  the  effort  of 
Grant  to  drive  Congress  into  supporting  him  in  his  effort  to 
secure  Santo  Domingo  for  the  United   States.     There  have,  of 
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course,  been  occasions  since  that  time  when  a  particular  episode 
could  be  regarded  as,  on  balance,  decided  by  one  or  the  other  of 
these  two  branches  of  the  government.  It  is  not^  indeed,  always 
so  obvious  as  it  appears.  Few  people  would  venture  to  be  sure 
that  the  arrogant  hatred  of  Senator  Henry  Cabot  Lodge  for  Wood- 
row  Wilson  was  more  responsible  for  the  refusal  of  the  United 
States  Senate  to  accept,  unamended,  and  by  the  necessary  two-thirds 
majority,  the  Treaty  of  Versailles  than  was  the  obstinacy  of 
Woodrow  Wilson  himself,  first,  in  the  way  in  which  he  conducted 
the  congressional  campaign  of  1918;  second,  despite  his  defeat  in 
the  election,  in  refusing  to  make  a  Republican,  whom  the  Republi- 
can Party  regarded  as  representative,  a  member  of  the  American 
Delegation  to  the  Peace  Conference  at  Paris;  and,  third,  in  refusing 
to  discuss  the  amendments  to  the  Draft  Treaty  which  the  Senate 
adopted.  There  were,  no  doubt,  other  causes  as  well  for  the 
rejection  of  the  Treaty.  I  am  suggesting  only  that  the  apportion- 
ment of  major  responsibility  for  its  rejection  is  an  extraordinarily 
delicate  matter  upon  which  there  is  ample  evidence  to  support  wide 
differences  of  opinion. 

International  relations  are  not  less  complex  for  Great  Britain 
than  they  are  for  the  United  States.  Yet  the  responsibility  for 
decision-making  remains  simple,  direct  and  intelligible.  British 
foreign  policy  is  primarily  the  responsibility  of  the  Cabinet,  and  the 
initiative  in  imposing  that  responsibility  upon  it  rests  with  the 
Prime  Minister  and  the  Foreign  Secretary,  They  must  answer  for 
their  decisions  in  the  House  of  Commons,  and  that  body  must 
accept  or  reject  them  in  the  clear  light  of  the  knowledge  that,  if 
it  rejects  them,  there  will  be  a  new  government  or  a  general  election. 
To  this  may  be  added  the  one  other  unmistakable  fact  that,  where 
the  Prime  Minister  and  the  Foreign  Secretary  disagree  upon  policy, 
the  Foreign  Secretary  must  yield  or  resign.  The  classic  illustration 
of  the  position  is  shown  in  the  period  when  Mr.  Neville  Chamber- 
Iain  was  Prime  Minister.  He  decided  upon  the  "appeasement"  of 
Mussolini;  Mr.  Eden  disagreed  with  him  and  resigned,  without 
being  able,  perhaps  without  being  willing,  to  attempt  to  lead  the 
majority  of  the  House  of  Commons  over  to  his  view.  Mr.  Cham- 
berlain later  decided,  with  the  support  of  Lord  Halifax,  IMr.  Eden's 
successor  as  Foreign  Secretary,  to  appease  Hitler  by  the  Munich 
agreement  of  1938.  Only  Mr.  Duff  Cooper,  then  First  Lord  of 
the  Admiralty,  refused  to  accept  that  agreement,  and  resigned  from 
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the  Cabinet.  In  the  discussion  of  the  agreement  in  the  House  of 
Commons,  only  a  small  handfuU  of  members,  among  whom  Mr. 
Churchill  stood  supreme,  sought  to  have  it  rejected.  The  formal 
responsibility  was  clear,  and  it  coincided  with  the  actual  responsi- 
bility. Public  opinion  was  fully  aware  who  had  made  the  decisions; 
it  was  aware,  therefore,  of  the  men  upon  whom  it  must  concentrate 
its  attack  if  it  was  to  end  the  policy  of  appeasement.  Even  more, 
it  was  aware  that  the  initiative  in  foreign  policy  must  be  taken  out 
of  the  hands  of  Mr.  Chamberlain  and  Lord  Halifax,  even  after 
the  declaration  of  war  on  September  3,  1939,  if  the  possibility  of 
an  agreement  with  Hitler  was  to  be  finally  destroyed.  That  ex- 
plains the  compulsion  upon  Mr.  Chamberlain  to  give  way,  as 
Prime  Minister,  to  Mr.  Churchill  in  May,    1940. 

With  all  the  increased  difficulties  in  international  relations 
since  the  defeat  of  Germany  and  Japan  in  the  summer  of  1945, 
the  line  of  responsibility  in  British  foreign  policy  has  been  in  no 
way  more  blurred  or  more  complex.  The  Prime  Minister  and  the 
Foreign  Secretary  occupy  the  same  relationship  to  the  Cabinet  as 
the  Cabinet  does  to  the  House  of  Commons;  praise  or  blame,  accep- 
tance or  rejection,  of  the  decisions  made  is  clear  and  unchanged. 
Whether  it  is  wise  or  unwise,  the  policy  followed  by  Mr.  Ernest 
Bevin  in  Palestine  has  had  the  mutual  support  of  the  Prime 
Minister,  the  approval  of  the  Cabinet,  and,  though  bitterly  at- 
tacked, the  support  of  the  House  of  Commons.  That  has  been  true, 
similarly,  in  each  contested  area  of  foreign  affairs,  Spain  and 
Greece,  Anglo-Russian  relations,  Anglo-American  relations,  British 
policy  in  Germany,  the  acceptance  of  Marshall  Aid,  the  movement 
towards  Western  Union.  There  is  no  possibility  of  mistaking  the 
persons  in  whom  responsibility  for  leadership  lies.  There  is  no 
possibility,  either,  of  mistaking  the  fact  that  those  who  dislike  the 
character  of  British  foreign  policy  must  either  break  the  support 
Mr.  Attlee  gives  to  Mr.  Bevin,  thereby  compelling  a  re-orientation 
in  the  outlook  of  the  government,  and,  with  it,  a  new  Foreign 
Secretary,  or  they  must  be  able  to  organise  a  large  enough  revolt 
in  the  ranks  of  the  Labour  Party  in  the  House  of  Commons  to 
defeat  the  government  there.  Efforts  of  this  kind  have  been  made, 
though  without  success.  When  the  Attlee  Cabinet  faces  a  general 
election  no  one  will  have  any  doubt  upon  whom  the  praise  or 
blame  for  its  foreign  policy  must  rest. 
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I  do  not  think  the  same  can  be  said,  since  the  end  of  the 
Second  World  War,  of  the  President's  position  in  the  United  States 
in  relation  to  foreign  affairs.  There  is  no  clear  leadership.  Except 
in  the  formal  sense  for  which  the  Constitution  provides,  there  is 
no  clear  line  of  responsibility.  Over  and  above  these  two  out- 
standing facts,  there  shelter  under  the  formal  wing  of  the  executive 
responsibility  a  considerable  number  of  organisations,  many  of 
them  of  first-rate  importance,  which  have  not  been  given,  or,  it 
may  be,  are  unwilling  to  receive,  the  vitalizing  power  of  unified  di- 
rection. And  this  is,  it  must  be  noted,  in  a  large  degree  apart 
from  the  volume  of  confusion  and  incoherence  which  congressional 
investigation  and  control  adds  to  the  picture;  and  the  decision  to 
follow  a  bi-partisan  policy  only  makes  the  criteria  of  judgment  more 
intricate.  Who  can  really  say  how  real  is  presidential  responsi- 
bility for  the  "Truman  Doctrine?"  How  far  does  Mr.  Marshall 
carry  the  responsibility  for  the  "Marshall  Plan?"  Who  has  really 
made  the  Chinese  policy  of  the  Truman  government?  Or  its  policy 
in  Palestine?  Where  are  the  final  decisions  made  upon  the  im- 
mense international  consequences  of  the  policies  recommended 
by  the  Atomic  Energy  Commission  in  Washington?  Who  pro- 
nounces, in  the  last  resort,  on  the  choices  made  by  the  group  of 
high  ranking  military  and  naval  officers  over  which  Admiral 
Leahy  presides?  What  is  the  real  responsibility  of  Senator  Van- 
denberg?  Or  of  Senator  Connally?  Can  Mr.  John  Foster  Dulles 
be  regarded  as  possessing  responsibility?  Did  the  pronouncement 
of  Governor  Dewey,  as  the  Republican  candidate  for  the  Presidency 
in  November,  1948,  on  the  future  of  the  Italian  colonies,  bind 
Senator  Vandenberg  either  in  the  advice  he  gave  to  the  President 
and  the  Secretary  of  State,  on  the  one  hand,  and  to  the  Senate 
Committee  on  Foreign  Relations,  on  the  other?  If  it  did,  was  the 
real  executive  responsibility  in  the  hands  of  Senator  Vandenberg, 
or,  after  the  Republican  convention  of  June,  1948,  was  it  subject 
to  what  may  not  unfitly  be  termed  the  veto  of  Governor  Dewey? 
But  if  Senator  Vandenberg  was  not  bound  by  the  pronouncements  of 
him  who,  by  becoming  the  Republican  candidate  for  the  Presi- 
dency, also  becomes  temporarily  the  leader  of  the  Republican 
Party,  how  exactly  does  the  bi-partisan  policy  work?  Does  Senator 
Vandenberg  feel  bound  by  Governor  Dewey's  policies  only  when 
he  wishes  to  be  so  bound?  And  what  criteria,  if  any,  are  applied 
in  building  unity  between  him  and  President  Truman  in  the  exe- 
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cutive  field,  on  the  one  hand,  and  between  him  and  the  Senate 
Committee  on  Foreign  Relations  in  the  legislative  field,  on  the 
other? 

The  difficulties  involved  in  this  institutional  pattern  of  post- 
war America  may  be  illustrated  by  the  application  of  the  "Truman 
Doctrine"  to  Russia  as  visualised  by  Mr.  George  F.  Kennan,  the 
Director  of  the  Policy  Planning  Staff  of  the  Department  of  State.* 
Mr.  Kennan  proposes  that  "at  a  series  of  constantly  shifting  geo- 
graphical and  political  points,  correspjonding  to  the  shifts  and 
maneuvers  of  Soviet  policy,"  wherever  the  Russian  government 
seeks  to  obtain  an  objective  by  force,  or,  as  he  puts  it,  "shows  sign 
of  encroaching  upon  the  interests  of  a  peaceful  and  stable  world," 
the  American  government  should  be  prepared  to  prevent  that  en- 
croachment by  the  display  of  "unalterable  counterforce."  In  this 
way,  he  argues,  the  expansionism  of  Soviet  Russia  will  be  "con- 
tained," and  a  long  period  of  such  frustration  will  result  either 
in  the  destruction  of  its  power,  or  in  its  acceptance  of  the  need  to 
give  up  its  expansionist  objectives. 

What  does  this  imply?  In  the  first  place,  it  assumes  that,  for  a 
considerable  period,  the  initiative  in  international  affairs  will  rest 
with  Soviet  Russia.  United  States  foreign  policy  will  concern  itself 
with  counteracting  either  actual  aggression  on  the  part  of  Soviet 
Russia,  or  visibly  approaching  aggression.  This  seems  logically  to 
involve  one,  at  least,  of  a  number  of  possible  policies.  It  must 
mean  that  the  American  government  has  continually  at  its  com- 
mand forces  both  large  enough  and  near  enough  actually  to  pre- 
vent some  sudden  attempt  at  Russian  expansion  immediately  as 
it  occurs,  or  as  soon  as  it  is  believed  in  Washington  that  there  is 
an  imminent  danger  of  its  occurrence.  This  must  mean  a  self- 
denying  ordinance  on  the  part  of  Congress  whereby  the  land  and 
air  forces  of  the  United  States,  together  with  such  troop  carriers 
by  air  and  sea  as  may  be  necessary,  can  instantly  be  sent  to  the 
scene.  Since  the  size  of  such  forces  must,  almost  inevitably,  be 
a  matter  of  executive  determination,  the  power  of  Congress  over  the 
defense  forces  of  the  country  and  over  the  taxation  to  support  their 

'Article  on  "The  Sources  of  Soviet  Conduct"  in  Foreign  Affairs,  Vol.  2S 
(1947).  The  article  was  merely  signed  "X".  But  it  was  immediately  attributed 
to  Mr.  Kennan,  and  I  believe  that  his  authorship  of  it  has  never  been 
denied.  It  has  been  subject  to  a  devastating  analysis  by  Mr.  Lippmann  in 
his  little  book  The  Cold  War  (London,  1947). 
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cost,  would  pass  over,  except  in  a  formal  way,  into  the  hands  of  the 
President.  But  the  same  self-denying  ordinance  would  be  neces- 
sary also  in  the  realm  of  supplies;  here,  too,  a  similar  increase  in 
presidential  authority  must  follow,  based,  obviously,  upon  such  a 
measure  of  control  over  production  and  commerce  as  would  enable 
those  armed  forces  to  be  properly  munitioned  and  supplied  wherever 
it  might  prove  necessary  to  send  them. 

Either  as  a  supplementary  policy,  or  as  an  alternative  to  the 
first,  the  United  States  must  keep  forces  in  Europe,  the  Middle 
East,  and  Asia,  large  enough  to  "contain"  the  enormous  land  mass 
of  Russia  at  those  points  where  the  prospect  of  its  expansion  is 
imminent.  This  would  mean  the  grant  of  bases  to  the  United  States, 
for  anything  between  ten  and  fifteen  years,  by  the  Scandinavian 
countries,  Great  Britain,  France,  and  Italy,  to  take  examples  only. 
Mr.  Kennan  does  not  tell  us  what  the  United  States  ought  to  do  if 
these  bases  were  refused,  as,  in  most  cases,  they  would  be  refused. 
The  American  government  could  hardly  make  war  upon  powers 
which  refused  to  take  action  quite  certain  to  involve  most  of  them 
in  war  with  Russia,  since  the  purpose  of  the  bases  would  be  no  other 
than  to  contain  it;  and,  apart  from  the  very  partially  known  poten- 
tialities of  atomic  warfare  and  of  other  weapons  of  mass-destruction, 
most  of  the  countries  concerned  would  have  been  overrun  by  the 
Russian  armies  before  the  bases  could  be  established.  This  second 
policy,  moreover,  involves  the  maintenance  of  large-scale  American 
forces  in  three  continents  with  the  obligation  either  directly  to  sup- 
ply them  from  the  United  States,  or  to  give  to  its  government  such 
control  of  the  economics  of  the  countries  in  which  they  were  sta- 
tioned in  order  that  they  might,  so  far  as  possible,  be  supplied  on 
the  spot.  But,  quite  clearly,  such  a  policy  would  make  these  coun- 
tries, if  they  were  not  first  overrun  by  Russia,  no  more  than  out- 
posts of  an  American  empire,  proposing,  at  any  rate  verbally,  to 
remove  itself  when  there  was  no  longer  a  danger  of  Russian 
expansionism.  In  the  meantime,  each  American  base  would  mean 
a  large  investment  the  liquidation  of  which  would  present  grave 
economic  and  political  problems.  Nor  is  it  in  the  least  clear  where 
the  responsibility  would  reside  for  the  decision  that  Russian  ex- 
pansionism had  ceased  to  be  a  danger.  It  could  hardly  be  in  the  coun- 
try in  which  the  base  was  established.  Its  government,  for  example, 
might  decide,  with  the  full  assent,  freely  given,  of  its  people,  to  go 
communist,  and  link  its  fortunes  to  those  of  Russia,    Would  the 
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United  States,  in  that  event,  prohibit  the  government,  that  of 
India,  for  example,  or  of  Iran,  or  China,  from  having  the  form  of 
social  organization  it  freely  chose?  If  this  were  to  be  the  case,  the 
American  government  would  then  be  imposing  a  non-communist 
system  in  the  same  kind  of  way  that  it  charges  Russia  with  imposing 
a  communist  system.  Practically  speaking,  this  would  become,  in  a 
different  climate  of  thought,  the  war  between  the  North  and  South 
all  over  again;  and  the  request  for  the  withdrawal  of  American 
forces  from  some  given  base  would  become  the  moral  equivalent  of 
Fort  Sumter  nearly  ninety  years  ago. 

The  other  alternative  to  the  building  of  large-scale  American 
forces  ready  for  instant  use  against  Russian  encroachment  is  to 
build  up  and  subsidise  those  Powers  into  whose  territories  there  is 
the  possibility  that  the  Russians  may  expand.  There  are  already 
important  illustrations  of  this  aspect  of  the  "Truman  Doctrine." 
Large  sums  of  money  for  re-armament  have  been  granted  to  Turkey, 
Greece,  and  to  the  China  of  Chang-Kai-Shek.  But  it  is  clear  that  if 
this  method  is  to  be  the  chief  technique  of  "containing"  Russian 
expansionism,  it  must  have  two  other  consequences.  The  method 
must  be  extended  to  cover  any  area  of  strategic  importance  which 
Russia  might  suddenly  seize — Iran,  for  example,  or  the  Middle  East, 
with  its  wealth  of  oil,  or  the  states  which  separate  Russia  from 
Pakistan.  And  since  none  of  these,  however  modernised  its  defence 
against  aggression,  could  hold  out  long  against  the  mass-weight  of 
Russian  attack,  subsidies  to  them  would  be  merely  a  way  of  delaying 
their  absorption  until  such  time  as  direct  American  assistance  by 
way  of  man-power,  machines,  and  arms,  could  arrive.  Once  again, 
a  policy  of  this  kind,  to  have  any  hope  of  success,  would  have  to  be 
a  continuous  policy.  Once  embarked  upon,  it  would  have  to  be 
carried  through  since,  otherwise,  large  sums  of  money  would  be 
wasted.  It  then  becomes  necessary  to  realise  that,  despite  questions 
of  form,  a  President  and  a  Congress  which  accepted  it  would  in 
fact  be  binding  a  succession  of  further  Presidents  and  Congresses. 
Not  only  is  that  the  case.  The  United  States  would,  in  fact,  be 
committing  itself  to  supporting  a  backward  chaos  of  client  states, 
many  of  them  already  tenuously  held  together  by  reason  of  internal 
strains,  and  most  of  them  at  a  level  of  development  that  it  is  almost 
polite  to  call  medieval.  Their  support,  moreover,  could  not  be  static. 
It  is  certain  that  this  policy  on  the  part  of  the  United  States  would 
be  countered  by  a  Russian  eiicouragement  to  all  groups  within  each 
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area  which  had  grievances  against  their  rulers;  and  it  seems  logically 
to  follow  that  the  State  Department  would  either  have  to  insist  on 
the  grievance  being  redressed,  where  it  was  real,  or  become  the 
active  agent  there  of  reaction.  This  would  be  "dollar  diplomacy" 
with  a  vengeance.  It  would,  in  fact,  commit  the  United  States  to 
a  long-time  policy  of  indirect  imperialism  bound,  in  the  end,  to 
result  in  war.  And  in  the  period  between  embarkation  on  this 
policy,  and  the  outbreak  of  war  which  would  be  its  final  result,  the 
President,  as  advised  by  the  Department  of  State,  and  the  Defence 
Departments,  would  be  compelled  to  ask  Congress  to  be  simply  a 
financial  rubber  stamp  for  decisions  altering  the  shape  of  the 
American  economy,  both  at  home  and  abroad.  For  if  there  were 
those  signs  of  encroachment  to  which  Mr.  Kennan  has  referred,  the 
Russians  could  hardly  be  expected,  as  Mr.  Lippmann  has  pungently 
remarked,^  to  wait  until  Congress,  after  appropriate  investigation 
of  each  case,  agrees  with  the  President  that,  in  the  circumstances  he 
puts  before  them,  his  request  for  aid  is  justified. 

The  fact,  of  course,  is  that  the  position  which  is  inferentially 
allotted  to  Congress  by  the  implications  of  the  "Truman  Doctrine" 
is  one  that  its  history  shows  clearly  it  might  accept  at  a  moment  of 
great  crisis,  but  would  not  otherwise  dream  of  accepting.  This  point 
of  view  is  particularly  strong  in  the  Senate.  When  President 
Coolidge  was  discussing  with  the  Mexican  government,  in  1927,  the 
effect  of  the  latter's  legislation  upon  American  oil  and  land  interests, 
the  Senate  asked  for  a  "clarification"  of  the  government's  policy. 
When  the  President  assured  it  that  what  was  involved  was  whether 
American  property  should  be  confiscated  without  compensation,  the 
Senate  appeared  to  be  satisfied.  But,  even  so.  Senator  Frazier  intro- 
duced a  resolution  asking  that  the  President  as  Commander-in-Chief 
should  not  exercise  his  powers  over  either  the  Army  or  Navy 
during  the  discussion,  without  calling  a  special  session  of  Congress 
to  which  he  would  give  his  reasons  for  the  use  of  armed  force. 
Senator  George  W.  Norris,  on  the  same  day,  presented  a  resolution 
asking  that  "charges  against  the  State  Department"  be  investigated 
to  ascertain  whether  it  was  seeking  to  secure  support  through 
propaganda  intended  to  impair  the  friendly  relations  of  Mexico  with 
the  United  States.  Though  neither  resolution  was  reported  out  of 
the  Committee  on  Foreign  Relations,  it  was  significant  that,  a  little 

'Ibid.,  p.  16. 
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later,  its  chairman,  Senator  Borah,  proposed  that  the  Committee 
itself  investigate  the  relations  of  Mexico  and  the  Central  American 
States  with  the  United  States,  and  that,  a  Uttle  later  still,  he  could 
get  information  directly  from  the  President  of  Mexico  without  using 
the  good  offices  of  the  Secretary  of  State.  Naturally  enough.  Presi- 
dent Coolidge's  Cabinet  was  offended,  while  there  was  loud  applause 
for  his  action  in  the  Mexican  press.  ^  Nor  must  the  visit  of  a 
congressional  committee  to  Europe,  in  1947,  to  report  back  on 
economic  conditions  there,  so  that  Congress  was  directly  informed 
by  its  own  members,  be  overlooked.  Though,  in  the  second  case, 
the  presidential  proposals,  which  were  virtually  the  European 
Recovery  Programme,  were  approved,  it  is  fairly  obvious  that  the 
approval  was  essentially  the  outcome  of  the  fact  that  there  was  a 
bi-partisan  foreign  policy  at  this  stage.  Even  so,  it  was  no  easy 
matter  to  get  the  Programme  accepted  without  a  good  deal  of 
inquiry  and  opposition;  nor  must  it  be  forgotten  that  though  the 
Programme  is  a  four-year  plan  it  may  well  be  rejected  altogether 
in  the  next  Congress. 


The  American  constitutional  system  makes  rivalry  for  power 
and  credit  an  inherent  principle  of  its  operation.  This  is  especially 
the  case  in  the  realm  of  foreign  affairs  since  the  President  has  the 
doubly  exceptional  authority  derived,  first,  from  the  fact  that  he 
is  the  Commander-in-Chief  of  the  Armed  Forces  of  the  United 
States,  and,  second,  that  all  executive  power  in  the  diplomatic  field 
is  ultimately  vested  in  him.  On  the  other  hand,  the  treaty-making 
power  of  the  Senate,  and  its  right  to  pass  upon  the  acceptability  of 
many  minor  appointments,  give  it  a  commanding  position  in  this 
realm  that  it  has  never  been  willing  to  yield.  Despite  a  good  deal 
cf  anger  and  frustration  on  both  sides  over  particular  incidents, 
which  began  in  George  Washington's  first  term  of  office,  the  system 
worked  well  enough  until  the  entry  of  the  United  States  into  the 
First  World  War.  The  rejection  by  the  Senate  of  the  treaty  negoti- 
ated at  Versailles  by  President  Wilson  brought  into  the  foreground 
the  supreme  question  of  whether  a  constitutional  system,  which  had 
been  established  when  the  United  States  was  not  only  a  relatively 
small  and  weak  Power  but  was  also  one  which  was  anxious  to  mingle 

•G.  H.  Haynes,  The  Senate  of  the  United  States  (Boston,  1938),  pp.  682-5. 
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as  little  as  possible  in  international  relations,  would  work  in  a 
United  States  which,  by  1945,  was  at  once  incapable,  even  if  it 
desired,  of  isolationist  policies,  and  had  become  one  of  the  two 
major  Powers  in  the  world.  Short  of  a  third  global  war,  moreover, 
it  is  the  clear  destiny  of  the  United  States  to  hold  that  outstanding 
position  for  many  years  to  come. 

Where  the  major  emphasis  of  authority  in  America  is  likely  to 
lie  in  foreign  affairs  for  the  future  it  is  impossible  to  predict;  there 
are  far  too  many  unknowns  in  the  equation  to  make  the  outcome 
one  about  which  there  is  the  right  to  confidence.  A  series  of  bad 
mistakes  by  strong-minded  Presidents  might  easily  lead  to  an  insist- 
ence by  both  Houses,  the  Senate  in  particular,  on  the  rigorous  and 
detailed  supervision  of  policy-making  they  have  the  constitutional 
right  to  impose.  A  blind  and  angry  opposition  by  Congress  to  a 
great  President,  who  was  able  to  mobilise  a  strong  public  opinion 
behind  him  would,  above  all  if  that  public  opinion  expressed  itself  in 
electoral  terms,  endow  the  presidential  office  with  a  capacity  for 
initiative  it  would  not  prove  easy  to  diminish.  Much,  obviously,  will 
depend  upon  the  wisdom  with  which  the  President  chooses  his 
cabinet  officers,  above  all,  of  course,  in  the  Department  of  State, 
of  Defence,  and  of  the  Treasury;  and  a  good  deal  will  turn  on  the 
attention  that  is  given  to  the  quality  of  the  officials,  both  temporary 
and  permanent,  in  those  Departments  which  have  a  real  share  in 
the  making  of  policy.  Moreover,  apart  from  the  degree  to  which 
the  President  can  make  foreign  affairs  interesting  the  psychology 
of  crisis  will  matter;  so,  too,  will  the  wisdom  with  which  he,  and 
some  half  dozen  of  his  chief  advisers,  handle  the  important  members 
cf  Congress,  and  learn  how  to  secure  for  themselves  the  good  will 
of  the  journalists  and  the  radio  commentators.  Their  significance 
in  this  contest  will  be  apparent  to  anyone  who  examines  with  care 
the  public  relations  of  the  White  House  generally,  and  catches,  even 
from  the  coldness  of  the  printed  page,  the  skill  and  dexterity  with 
which  Franklin  Roosevelt  handled  his  press  conferences  through 
just  over  twelve  years  of  passionate  controversy.'' 

The  one  prophecy  I  venture  to  make  is  that,  in  the  coming  i 

years,  a  great  deal  more  of  American  foreign  policy  will  be  made 

'Cf.  the  illuminating  work  of  James  E.  Pollard.  The  Presidents  and  the 
Press  (New  York,  1947).  Many  of  President  Roosevelt's  press  conferences 
are  reproduced  in  his  Public  Papers  and  Addresses  (New  York,  1938-43),  Vols. 
1-9,  passim. 
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informally  rather  than  upon  the  plane  which  calls  at  once  for 
legislative  approval  and  action.  There  will  be  an  increase  in  the 
number  of  those  who  act  as  the  confidential  advisers  of  the  Presi- 
dent, men  like  Colonel  House  and  Mr.  Harry  Hopkins ;  the  eminence 
grise,  once  he  has  shown  his  talent  for  the  art,  will  play  a  greater 
role  over  a  wider  area  of  policy.  More  will  be  done  by  executive 
agreement,  of  which  the  exchange  of  letters  between  Secretary 
Lansing  and  Viscount  Ishii  is  perhaps  the  classic  example,  than  by 
formal  treaty-making.  This  is  because,  in  the  next  years,  the  pace 
of  events  is  likely  to  be  swift,  the  decisions  to  be  made  so  numerous, 
the  risk  of  conflict  too  great,  for  any  President,  save  the  type  who 
passively  submits  to  every  gust  of  opinion  that  blows  from  the 
Capitol,  to  deal  more  than  he  must  inevitably  do  with  foreign 
policy  in  terms  that  involve  the  obligation  constantly  to  resort  to 
Congress,  and  to  spend  time  and  energy  already  overwhelmingly 
occupied  in  trying  to  overcome  a  natural  disposition  to  differences 
of  approach. 

The  task  of  overcoming  the  disposition  to  difference  of  approach 
will  not  be  easily  fulfilled  by  a  tired  man,  by  an  angry  or  irritable 
man,  or  by  one  who  holds  himself  aloof  from  the  opinion  he  has  to 
conquer.  That  is  why,  in  the  next  generation,  events  are  likely  to 
prove  that  the  merely  "available"  President  will  no  longer  be 
adequate  to  the  supreme  office  in  the  Government  of  the  United 
States.  A  world  has  emerged  in  which,  if  American  leadership  is  to 
be  proportionate  to  American  power,  that  leadership  can  come  from 
the  President  alone.  The  test  of  the  American  system  will  depend 
upon  its  power  to  produce  great  Presidents.  Without  them,  the 
people  of  the  United  States  will  be  like  passengers  in  an  aeroplane 
the  pilot  of  which  can  neither  utilise  the  full  power  of  its  engines 
nor  be  certain  of  the  field  upon  which  it  is,  wise  to  land. 


THE    PRESIDENCY   AND    WORLD   AFFAIRS: 
MOBILIZATION    OF   ASSISTANCE^ 

Wallace  McClure 
Department  of  State 

It  is  the  purpose  of  this  article  to  describe,  but  not  to  evaluate 
or  appraise,  some  of  the  efforts  that  are  being  currently  made  ( 1 )  to 
achieve  closer  cooperation  between  the  President  and  Congress  in 
the  formulation  as  well  as  in  the  implementation  of  international 
policy,  thereby  spreading  de  facto  participation  and  utilizing  to  a 
greater  degree  both  congressional  wisdom  and  congressional  means 
of  knowing  the  popular  will;  and  (2)  to  bring  the  whole  of  the 
executive  branch  of  the  government  more  effectively  into  the  process 
of  formulating  policy  and  advising  as  to  its  execution,  in  so  far  as 
each  Department  or  Agency  is  concerned  with  the  subject  matter  of 
such  policy.  The  unprecedented  expansion  of  that  subject  matter 
has  already  been  mentioned  in  previous  articles  and  is  of  particular 
significance  in  this  connection. 

The  effort  to  achieve  unification  between  the  Executive  and  the 
legislature,  because  it  is  so  closely  associated  with  the  political  party 
line-up  in  Congress,  is  usually  spoken  of  as  the  bipartisan  handling 
of  international  as  distinguished  from  national  affairs.  The  new 
machinery  of  procedure  within  the  executive  branch  of  the  govern- 
ment takes  the  form  of  interdepartmental  committees,  some  existing 
by  statute,  others  by  presidential  or  departmental  order,  and  of  new 
executive  agencies  created  by  act  of  Congress. 


Bipartisanism — or,  since  there  are  only  two  considerable  i>oliticaI 
parties  in  the  Congress,  non-partisanism — in  international  policy 
and  performance  is,  in  Secretary  Hull's  words,  "the  fruit  of  joint 
and  patriotic  effort  by  members  of  both."^ 

In  his  Memoirs  Mr,  Hull  declares  that  Congress  and  the  Execu- 
tive have  an  "inescapable  responsibility"  to  keep  international 
policy  on  a  non-partisan  basis;  "it  is  inadmissible  to  inject  advan- 

*Since  the  writer  of  this  aritcle  is  an  officer  of  the  Department  of  State, 
it  should  be  noted  that  the  views  expressed  therein  are  his  own  and  do  not 
necessarily  represent  the  views  of  the  Department. 

'The  Washington  Post,  Oct.  16,  1948,  p.  1. 
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tages  of  party  or  of  person"  into  such  policy.  Attempts  to  do  so 
present  "a  picture  of  divided  councils,  confusion,  and  lack  of  popular 
support  of  this  Government's  position  toward  the  world."^ 

Essentially  a  procedure  for  governmental  unity  in  place  of  such 
division  and  confusion,  the  present  custom  of  consultation  and 
frankness  between  the  President  and  representative  members  of  both 
houses  of  the  Congress  and,  in  election  years,  between  the  President's 
advisers  and  outstanding  candidates  in  the  presidential  succession, 
regardless  of  party,  has  plenty  of  historical  background  and  prece- 
dent. It  is  a  natural  attitude  of  every  kind  of  co-ordinated  group  of 
human  beings  to  present  a  united  front  to  all  outside  the  group: 
nations  are  no  exception  to  this  rule  and  it  has,  presumably  always, 
been  axiomatic  in  the  United  States  that  partisanship,  in  the  sense 
of  seeking  after  partisan  advantage,  should  not  violate  this  precept. 
Naturally  the  morality  of  it  is  more  effective  in  times  of  war  and 
other  stress,  and  in  the  war  and  stress  of  1944  and  1948  there  has 
been  a  notable  observance  of  it — an  observance  that  has  been  regu- 
larized by  what  are  tantamount  to  gentlemen's  agreements  among 
the  officials  and  candidates  concerned.  It  may,  indeed,  be  in  process 
of  becoming  in  a  lasting  sense  institutionalized  in  the  form  of  a 
governmental  usage  that  is  regarded  and  respected  as  binding  alike 
upon  officials  and  citizens  who  are  running  for  office. 

The  presence  in  the  presidential  official  family  for  nearly  twelve 
years  (1933-1944)  of  a  Secretary  of  State  who  had,  for  decades,  been 
a  member  of  the  House  of  Representatives  or  Senate,  and  who  was 
competent  in  a  remarkable  way  to  give  information  to  and  seek 
advice  from  his  former  legislative  colleagues  about  important  ques- 
tions of  international  policy,  may  be  said  to  have  furnished  the 
occasion  for  the  beginning  of  this  new  phase  of  bipartisanism.  It 
was  well  developed  long  before  the  outbreak  of  World  War  II  and 
it  became  more  definitely  and  positively  organized  than  ever  before 
in  the  months  between  the  Moscow  Conference  of  October  1943, 
which  formulated  the  four-power*  declaration  in  favor  of  postwar 
world  organization  for  peace  and  security,  and  the  opening  of  the 
conference  that  met  at  Dumbarton  Oaks  in  the  city  of  Washington 
nearly  a  year  later  to  draft  specific  proposals.  During  the  latter 
half  of  this  period  the  Secretary  of  State,  with  the  President's  direct 

•(New  York,  1948),  Vol.  2,  p.  1734. 
*China,  UK,  USSR,  US. 
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£^proval,  held  a  series  of  conferences  with  a  selected  group  of 
Senators  qualified  by  vitrue  of  positions  on  committees,  notably  the 
Committee  on  Foreign  Relations,  to  achieve  closer  relations  between 
the  Senate  and  the  Executive,  in  which  he  carefully  explained  and 
sought  advice  concerning  the  draft  charter  of  the  United  Nations 
that  had  been  prepared  in  his  Department.  He  also  conferred  with 
the  appropriate  members  of  the  House  of  Representatives.  The 
result  was  understanding  by  and  positive  contribution  from  the 
legislative  branch  of  the  government  with  respect  to  the  several 
highly  controversial  aspects  of  this  particular  example  of  inter- 
national constitution-making. 

Similarly,  when  the  presidential  electoral  campaign  of  1944  got 
under  way  just  before  the  convening  of  the  Dumbarton  Oaks  con- 
ference, the  Secretary  of  State  and  a  representative  of  the  presi- 
dential candidate  of  the  leading  party  opposed  to  the  party  in  power 
conferred  for  days  upon  the  proposals  that  were  to  be  submitted  to 
the  conference.  Certain  suggestions  of  the  candidate  himself  were 
eventually  incorporated  and  the  question  of  the  permanent  peace- 
time organization  of  the  United  Nations  was  never  made  a  matter  of 
partisan  contention  any  more  than  a  matter  of  contention  between 
the  executive  and  legislative  branches  of  the  government. 

When  the  delegation  of  the  United  States  to  the  United  Nations 
organizational  conference  at  San  Francisco  (April- June  1945)  was 
set  up,  it  included  the  Chairman  and  ranking  minority-party  mem- 
bers of  the  House  and  Senate  committees  most  concerned  with 
international  relations.  The  result  of  cooperation  over  preceding 
months  and  years  was  practically  unanimous  acceptance  of  the 
Charter  of  the  United  Nations  when  presented  as  a  treaty  to  the 
Senate. 

Inclusion  of  members  of  Congress  of  both  leading  parties  in  the 
President's  delegations  to  international  conferences  may  be  regarded 
as  an  important  practical  aspect  of  bipartisanism  in  international 
policy-making  and  implementation  of  international  policy.  It  is  a 
practice  of  long  standing.  In  President  McKinley's  day  it  found 
insistent  objectors  in  the  Senate,  who  expressed  the  fear  that  the 
Senate's  complete  freedom  of  action  with  respect  to  treaties  might 
be  morally  undermined,  and,  moreover,  urged,  as  did  statesmen  at 
the  beginning  of  the  nineteenth  century,  that  such  practice  was 
unconstitutional. 5     With  the  growth  of  political  maturity  in  the 

"See  B.  H.  WUliams,  American  Diplomacy  (New  York,  1936),  p.  429. 
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national  government  and  with  the  recognition  that  constitutional 
usage  may  be  a  legitimate  method  of  blunting  the  sharper  edges  of 
the  "separation  of  powers"  in  government,  such  cooperation  between 
the  national  legislature  and  the  national  executive  has  become  an 
accepted  practice,  the  validity  as  well  as  commendability  and  utility 
of  which  is  today  seldom  disputed.  Appointments  of  delegations  to 
meetings  called  to  discuss  the  more  thorny  questions  of  peace  settle- 
ment have  followed  the  San  Francisco  example,  but  the  drain  upon 
Senators'  time  is  a  consideration  that  has  latterly  tended  to  reduce 
the  frequency  of  such  appointments.  There  has  not,  however,  been 
any  accompanying  restriction  of  the  policy  of  full  and  frank  informa- 
tional and  consultative  activity.  Bipartisanism  remains  in  full  force 
and  effect  and  has  demonstrated  its  usefulness  in  achieving  its  aims. 
It  has  achieved  for  the  United  States  type  of  government  some  of 
the  advantages  of  the  parliamentary-cabinet  type.  Without  reducing 
the  absolute  and  complete  responsibility  of  the  President  to  the 
whole  people  for  every  phase  of  international  policy  in  a  world  of 
continuing  crisis,  it  has  contributed  in  fact  to  a  broader  basis  of 
counsel  and  more  abundant  fountains  of  experience  and  of  such 
human  wisdom  as  exists  in  the  people's  government  at  Washington. 

II 

Congressional  participation  in  international  affairs  is  in  no  way 
more  adequately  or  characteristically  illustrated  than  in  recent 
legislation  which  provides  new  machinery  within  the  organiza- 
tion of  the  executive  branch  of  the  government.  Notable  ex- 
amples are  the  National  Security  Act  of  1947,^  the  Economic 
Cooperation  Act  of  1948,''  and  miscellaneous  legislation  affect- 
ing the  participation  of  the  United  States  in  the  United  Nations. 
The  first  two  mentioned  acts  are  calculated  to  bring  appropriate 
executive  departments  and  agencies  into  assisting  relationship  with 
the  Department  of  State  and  so  to  bring  to  the  more  viable  aid  of 
the  President  such  parts  of  the  executive  branch  as  may  be  helpful 
in  carrying  on  international  relations,  whether  for  information,  for 
policy-formulation,  or  for  the  implementation  of  policy.  While  much 
that  is  provided  for  in  legislative  acts  could  doubtless  have  been 
obtained  by  executive  order  or  by  formal  or  informal  cooperation 

^Public  Law  253,  80th  Congress. 
^Public  Law  472,  80th  Congress. 
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among  the  agencies  and  departments  concerned,  as  indeed  much  of 
a  complementary  and  collateral  character  has  been  accomplished, 
there  are  important  intangible  as  well  as  operational  considerations 
and  tenets  of  responsible  democratic  government  that  make  desirable 
the  specific  pronouncements  by  Congress.  The  rapidly  and  fre- 
quently changing  interdepartmental  committee  system,  whether  as 
regards  particular  committees  resting  primarily  on  legislation  or 
purely  on  executive  authority,  may,  like  bipartisanism,  be  in  process 
of  becoming  institutionalized  as  a  permanent  part  of  the  machinery 
of  conducting  the  international  relations  of  the  United  States. 

In  no  field  of  external  policy  has  the  use  of  interdepartmental 
cooperative  machinery  been  more  extensively  or  intensively  used 
than  in  economic  relations.  The  Trade  Agreements  Act  of  1934^ 
recognized  the  fact  that  customs  tariffs  are  inescapably  matters  of 
international  concern  and  should  be  regulated  (and  reduced)  by 
international  agreement.  In  response  to  that  act,  though  not  from 
any  specific  mandate  in  it,  an  elaborate  set  of  interdepartmental 
committees  promptly  came  into  being  and  began  to  develop.  Some 
of  them  continue  in  active  existence  at  present  with  much  their 
original  form  and  function.  All  have  contributed  to  the  build-up  for 
the  Executive  Committee  on  Economic  Foreign  Policy  (ECEFP), 
which  was  established  in  April,  1944,  under  authority  of  a  letter 
from  the  President  to  the  Secretary  of  State.  This  letter  of  authori- 
zation contained  very  broad  and  general  terms  of  reference,  namely 
to  examine  problems  and  developments  in  the  field  indicated  by  its 
name  and  to  formulate  recommendations  for  the  consideration  of  the 
Secretary  of  State  and,  in  appropriate  cases,  of  the  President. 
Represented  on  this  Committee  are  the  Department  of  State;  the 
Bureau  of  the  Budget  (part  of  the  Executive  Office  of  the  Presi- 
dent); the  National  Military  Establishment;  the  Departments  of 
Agriculture,  Commerce,  the  Interior,  Labor,  and  the  Treasury;  the 
United  States  Tariff  Commission;  and  the  National  Security  Re- 
sources Board.  It  has  also  liaison  representation  from  the  Export- 
Import  Bank  of  Washington,  the  Securities  and  Exchange  Com- 
mission, and  the  Federal  Reserve  Board.  Numerous  standing  sub- 
committees, some  of  which  are  served  by  technical  committees  or 
working  groups,  attest  to  the  complexity  and  comprehensiveness  of 
ECEFP's  labors.    While  commercial  policy  is  perhaps   its  most 

'48  Stat.  943. 


1949]  The  Presidency  and  World  Affairs:  Mobilization      211 

essential  task,  its  name  correctly  indicates  its  position  as  a  general 
economic  advisory  group. 

In  addition  to  the  above  referred  to  committees  dealing  with 
commercial  policy,  there  are  committees  dealing  specifically  with 
food  and  agriculture,  international  statistics,  patents  of  invention, 
World  War  II  reparations,  aviation,  telecommunications,  shipping, 
and  other  subjects.  In  spite  of  the  number  of  the  committees  there 
is  surprisingly  little  overlapping  and  a  high  degree  of  precision  in 
the  distribution  of  work. 

In  the  economic  as  in  other  major  fields  of  policy,  the  develop- 
ment of  the  interdepartmental  committee  system  has,  it  need  hardly 
be  stated,  closely  paralleled  the  development  of  international  organi- 
zations for  dealing  with  the  same  subjects.  In  commercial  policy 
interdepartmental  committee  work  has  contributed  in  a  big  way  to 
the  development  of  the  policy  which  the  United  States  has  in  large 
degree  led  and  which  has  resulted  in  the  General  Agreement  on 
Tariffs  and  Trade,  signed  at  Geneva  October  30,  1947,^  and  the 
pending  Charter  of  the  International  Trade  Organization,  prepared 
by  the  United  Nations  Conference  on  Trade  and  Employment,  the 
final  act  of  which  was  signed  at  Habana  March  24,  1948.^^ 

Another  very  important  example,  one  however  of  a  committee 
set  up  to  handle  matters  of  policy  formulation  arising  under  an 
already-created  international  economic  organization,  is  the  National 
Advisory  Council  on  International  Monetary  and  Financial  Prob- 
lems (NAC),  which  was  established  under  direction  of  the  Bretton 
Woods  Agreements  Act,  of  1945,^^  an  act  to  provide  for  the  parti" 
cipation  of  the  United  States  in  the  International  Monetary  Fund 
and  the  International  Bank  for  Reconstruction  and  Development. 
Its  purpose,  as  stated  in  the  act,  is  "to  coordinate  the  policies  and 
operations  of  the  representatives  of  the  United  States  on  the  Fund 
and  the  Bank  and  of  all  agencies  of  the  Government  which  make 
or  participate  in  making  foreign  loans  or  which  engage  in  foreign 
financial,  exchange  or  monetary  transactions.''^^  its  membership, 
the  act  provides,  shall  consist  of  "the  Secretary  of  the  Treasury, 
as  Chairman,  the  Secretary  of  State,  the  Secretary  of  Commerce, 

'United  Nations  Publications,  Sales  No.:  1947JI.10.  (Vols.  1-4). 
^"United  Nations  Publications-,  Sales  No.:  1948.nD.4.    U.  S.  Department  of 
State  Publication  3206,  Commercial  Policy  Series  114. 
"Public  Law  171,  79th  Congress. 
"/6«f.,  Sec.  4. 
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the  Chairman  of  the  Board  of  Governors  of  the  Federal  Reserve 
System,  and  the  Chairman  of  the  Board  of  Trustees  of  the  Export- 
Import  Bank  of  Washington."  To  these  the  Administrator  for 
Economic  Cooperation  has  been  added.^^ 

"The  Council,"  as  the  act  further  provides,  "after  consultation 
with  the  representatives  of  the  United  States  on  the  Fund  and  the 
Bank,  shall  recommend  to  the  President  general  policy  directives 
for  the  guidance  of  the  representatives  of  the  United  States  on  the 
Fund  and  the  Bank,"  which  function  is  elaborated  in  the  law  with 
considerable  detail,  including  the  mandate  that  "the  Council  shall 
advise  and  consult  with  the  President  and  the  representatives  of 
the  United  States  on  the  Fund  and  the  Bank  on  major  problems 
arising  in  the  administration  of  the  Fund  and  the  Bank;"  and  that 
"the  Council  shall  coordinate,  by  consultation  or  otherwise,  so  far 
as  is  practicable,  the  policies  and  operations  of  the  representatives 
of  the  United  States  on  the  Fund  and  the  Bank,  the  Export-Import 
Bank  of  Washington  and  all  other  agencies  of  the  Government  to 
the  extent  that  they  make  or  participate  in  the  making  of  foreign 
loans  or  engage  in  foreign  financial,  exchange  or  monetary  trans- 
actions." Finally,  the  Advisory  Council  is  directed  by  the  act  to 
give  "careful  consideration"  to  the  progress  which  has  been  made 
in  achieving,  through  further  international  agreement  and  coopera- 
tion, additional  measures  comparable  to  the  Bank  and  the  Fund  for 
promoting  growth  and  security  in  international  economic  relations.^* 

By  far  the  most  far-reaching  and  important  of  the  new  instru- 
mentalities for  carrying  on  economic  relations  (which  are  seldom 
wholly  divorced  from  objectives  of  a  general  political  significance) 
is  the  Economic  Cooperation  Administration.  The  caption  of  the 
legislation  which  includes  the  Economic  Cooperation  Act  states  a 
very  large  and  inclusive  objective:  the  promotion  of  world  peace, 
the  general  welfare  and  national  interests,  and  the  maintenance  of 
conditions  "in  which  free  institutions  may  survive."  The  means 
envisaged  are  chiefly  economic  and  financial  and  the  machinery  pro- 
vided is  an  agency  of  the  United  States  Government  headed  by  an 
Administrator,  "who  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  who  shall  receive 
compensation  at  the  rate  of  $20,000  per  annum.  The  Administrator 
shall  be  responsible  to  the  President  and  shall  have  a  status  in  the 

**Ek:onoinic  Cooperation  Act  of  1948,  Sec.  106. 
"Public  Law  171,  79th  Congress,  Sec.  14. 
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executive  branch  of  the  Government  comparable  to  that  of  the  head 
of  an  executive  department."  Except  as  otherwise  provided,  the 
administration  of  the  act  is  vested  in  him:  "his  functions  shall  be 
performed  under  the  control  of  the  President."  In  actual  fact  the 
Administrator  has  occasionally  attended  meetings  of  the  President's 
Cabinet  and  the  organization  which  he  administers  may  correctly  be 
regarded  as  a  new  ad  hoc  agency  handling  a  special  type  of  inter- 
national affairs.^^ 

For  the  stated  purpose  of  strengthening  and  making  more  effec- 
tive the  conduct  of  the  international  relations  of  the  United  States, 
the  act  provides  that 

(1)  the  Administrator  and  the  Secretary  of  State  shall  keep  each  other 
fully  and  currently  informed  on  matters,  including  prospective  action,  arising 
within  the  scope  of  their  respective  duties  which  are  pertinent  to  the  duties 
of  the  other; 

(2)  whenever  the  Secretary  of  State  believes  that  any  action,  proposed 
action,  or  failure  to  act  on  the  part  of  the  Administrator  is  inconsistent  with 
the  foreign-policy  objectives  of  the  United  States,  he  shall  consult  with  the 
Administrator  and,  if  differences  of  view  are  not  adjusted  by  consultation,  the 
matter  shall  be  referred  to  the  President  for  final  decision; 

(3)  whenever  the  Administrator  believes  that  any  action,  proposed  action, 
or  failure  to  act  on  the  part  of  the  Secretary  of  State  in  performing  functions 
under  this  title  is  inconsistent  with  the  purposes  and  provisions  of  the  title, 
he  shall  consult  with  the  Secretary  of  State  and,  if  differences  of  view  are 
not  adjusted  by  consultation,  the  matter  shall  be  referred  to  the  President  for 
final  dedsion.i® 

The  vast  and  varied  functions  of  economic  rehabilitation  in  war- 
suffering  countries,  which  the  act  requires  the  Administrator  to 
perform  under  the  control  of  the  President,  call  for  representation 
in  other  countries  and  an  elaborate  service  for  this  purpose,  includ- 
ing a  United  States  Special  Representative  in  Europe,  appointed 
by  the  President  with  the  consent  of  the  Senate,  and  a  sp>ecial 
mission  to  each  country  receiving  cooperative  assistance.^'''  The 
chiefs  of  the  special  missions  are  appointed  by  the  Administrator 
and  must  receive  instructions  from  and  report  to  him.  "The  chief 
of  the  special  mission  shall  take  the  rank  immediately  after  the 
chief  of  the  United  States  diplomatic  mission"  in  each  country,  and 

^^The  act  authorizes  the  Administrator  "to  create  a  corpwaration  with  such 
powers"  as  he  "may  deem  necessary  or  appropriate  for  the  accomplishment" 
of  its  purposes.  As  late  as  mid-October,  1948,  no  steps  had  been  taken  to 
implement  this  authorization.    Economic  Cooperation  Act  of  1948,  Sec.  104(d). 

"/6«f.,  Sec.  105  (b). 

^''Ibid.,  Sec.  108  and  Sec.  109. 
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shall  keep  the  latter  fully  informed  regarding  the  activities  of  the 
special  mission.  The  latter  shall  likewise  keep  him  fully  informed, 
especially  with  reference  to  the  maintenance  of  consistency  with 
United  States  general  policy.  Agreements  with  countries  receiving 
assistance  are  negotiated  by  the  Secretary  of  State,  "after  consul- 
tation with  the  Administrator-''^^  The  Administrator  has  set  up  a 
Public  Advisory  Board  as  envisaged  by  the  Act.^^  It  consists  of 
three  members  who  may  be  regarded  as  agricultural  representatives; 
three  as  labor  representatives;  three  representatives  of  informational 
agencies  such  as  the  press,  motion  picture  interests  and  broadcasters; 
an  industrialist;  an  educator  (who  is  a  woman) ;  and  the  former  chief 
of  the  United  Nations  Relief  and  Rehabilitation  Administration.  The 
Administrator  who  is  himself  an  automobile  manufacturer,  has 
arranged  for  other  sources  of  advice,  chiefly  from  businessmen.20 
The  maintenance  of  advisory  bodies  chosen  from  the  public  at  large 
is  a  feature  of  governmental  practice  that  has  had  a  considerable 
development  in  recent  years  and  is  of  definite  significance  in  the 
present  connection. 

The  act  contains  a  specific  authorization  to  the  President  "to 
request  the  cooperation  of  or  the  use  of  the  services  and  facilities 
of  the  United  Nations,  its  organs  and  specialized  agencies,  or  other 
international  organizations,"  in  carrying  out  its  purposes;  he  "may 
make  payments,  by  advancements  or  reimbursements,  for  such 
purposes,  out  of  funds  made  available  for  the  purposes  of"  the  act, 
"as  may  be  necessary  therefor,  to  the  extent  that  special  compensa- 
tion is  usually  required  for  such  services  and  facilities."2i  It  also 
provides  that  "The  President  shall  cause  to  be  transmitted  to  the 
Secretary  General  of  the  United  Nations  copies  of  reports  to  Con- 
gress on  the  operations  conducted." 

Of  significance  surpassing  that  of  the  growth  of  international 
economic  relations  and  political  machinery  for  the  conduct  thereof, 
is  the  parallel  development  in  the  field  of  international  security. 
Here  also  the  Congress,  by  legislative  enactment,  has  performed  a 
great  share  of  the  task  of  providing  organization  for  handling  the 
vast  expansion  of  international  activity.  Long  before  the  passage 
of  the  National  Security  Act,  however,  there  had  been  set  up  im- 

"/feirf.,  Sec.  lis. 

^'Ibid.,  Sec.  107(a). 

'•Ibid.,  Sec.  107(b). 

^^Ibid.,  Sec.  121. 
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portant  interdepartmental  committees  for  dealing  with  the  subject 
and  designed  to  meet  the  obvious  need  of  close  and  effectual  collab- 
oration between  the  Department  of  State  and  the  War  and  Navy 
Departments. 

The  State  -  War  -  Navy  Coordinating  Committee  (SWNCC), 
dating  from  1944,  was  the  creation  of  the  three  heads  of  Depart- 
ments and  had  the  very  general  purpose  of  improving  existing 
methods  for  obtaining  for  the  Department  of  State  advice  on 
politico-military  matters  and  of  coordinating  the  views  of  the 
three  departments  with  respect  to  matters  of  common  interest.  It 
was  but  one  of  several  committees  in  its  general  field,  one  of  which, 
the  National  Munitions  Control  Board,  dates  back  to  the  neutrality 
acts  of  the  thirties.22  After  the  passage  of  the  National  Security 
Act  of  1947,  it  was  reorganized  as  the  State-Army-Navy-Air  Force 
Coordinating  Committee  (SANACC)  with  the  essential  purpose  of 
advising  the  National  Security  Council,  created  by  that  act.  It 
maintains  a  number  of  subcommittees. 

The  National  Security  Act  had  as  its  leading  objective  the 
creation  of  the  National  Military  Establishment,  at  the  head  of 
which  is  the  Secretary  of  Defense,  consisting  of  the  Departments  of 
the  Army,  the  Navy  and  the  Air  Force.  It  also  creates  various  other 
governmental  bodies  and  undertakes  to  coordinate  them  with  the 
remainder  of  the  executive  branch  of  the  government  by  means  of 
the  National  Security  Council,  consisting  of  the  President,  the  Sec- 
retaries of  State,  Defense,  Army,  Navy  and  Air  Force,  the  Chair- 
man of  the  National  Security  Resources  Board  (established  by  the 
Act),  and,  should  the  President  so  designate  from  time  to  time, 
anyone  of  the  heads  of  the  executive  departments,  the  Chairman  of 
the  Research  and  Development  Board  (established  by  the  Act)  and 
the  Chairman  of  the  Munitions  Board.^a 

It  is  further  provided  that  the  Council  shall  have  a  staff 
headed  by  a  civilian  executive  secretary  appointed  by  the  Presi- 
dent. Essentially  it  is  to  perform  whatever  duties  the  President 
assigns  to  it  in  the  general  field  of  coordinating  the  departments 
and  agencies  of  the  government  for  purposes  of  national  security: 
"The  function  of  the  Council  shall  be  to  advise  the  President  with 
respect  to  the  integration  of  domestic,  foreign,  and  military  policies 
relating  to  the  national  security  so  as  to  enable  the  military  services 

"49  Stat.  1081 ;  SO  Stat.  121 ;  54  Stat  4. 

"National  Security  Act  of  1947,  Sec.  101(a).    See  above,  Ch.  9. 
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and  the  other  departments  and  agencies  of  the  Government  to  co- 
operate more  effectively  in  matters  involving  the  national  secu- 
rity  "24  A  Central  Intelligence  Agency  is  established  under  the 
Council.25 

In  1947  the  Secretaries  of  State,  War,  and  Navy  and  the  Chair- 
man of  the  United  States  Atomic  Energy  Commission  set  up  the 
Executive  Committee  on  Regulation  of  Armaments  (RAC),  the 
present  members  of  which  represent  the  Departments  of  State,  Army, 
Navy,  and  Air  Forces,  the  Atomic  Energy  Commission  and  the 
United  States  Mission  to  the  United  Nations. 

Omitting  interdepartmental  coordinating  machinery  relating  to 
social  and  cultural  affairs,  the  United  State  Foreign  Service,  and 
others  of  significance  and  importance,  the  foregoing  examples  must 
conclude  the  present  description  of  current  endeavor  to  build  up 
new  machinery  to  assist  the  President  in  his  conduct  of  interna- 
tional relations.  Within  the  Department  of  State  itself,  a  system  of 
committees  is  employed  to  coordinate  the  work  of  its  multiplying 
divisions.  Noteworthy  in  the  general  governmental  set-up  is  the  in- 
crease in  the  number  of  high  officers,  particularly  of  the  rank  of 
Assistant  Secretary,  in  departments  other  than  the  Department  of 
State,  who  have  as  their  sole  or  chief  assignment  the  handling  of 
international  relations.  The  participation  of  the  Bureau  of  the 
Budget,  meanwhile,  has  been  increased  both  in  interdepartmental 
committees  and  United  States  delegations  to  international  con- 
ferences, thus  underlining  the  expansion  of  the  President's  concern 
with  world  affairs  and  their  significance  in  national  finances,  in- 
deed in  the  very  structure  of  the  national  government. 

The  United  States'  participation  in  the  United  Nations  has 
placed  upon  the  President  new  and  distinctive  duties  and  respon- 
sibilities, machinery  for  handling  which  is  perhaps  just  beginning  to 
develop.  The  highly  organized  Mission  to  the  United  Nations 
operating  under  direction  of  the  President  (normally  acting  through 
the  Department  of  State)  includes  the  United  States  Representa- 
tive at  the  seat  of  the  United  Nations  and  United  States  Repre- 
sentative in  the  Security  Council,  the  Atomic  Energy  Commission, 
the  Commission  for  Conventional  Armaments,  and  the  Interim 
Committee  of  the  General  Assembly;   the  Deputy  Representative 

"/6id.,  Sec.  101(a)   (b)   (c). 
"""Ibid.,  Sec.  102. 
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in  the  Security  Council  and  Deputy  Chief  of  Mission;  United  States 
Representative  in  the  Trusteeship  Council;  United  States  Repre- 
sentative on  the  Economic  and  Social  Council  (at  present  an  Assist- 
ant Secretary  of  State) ;  and  United  States  members  of  the  Mili- 
tary Staff  Committee. 

It  would  be  idle  to  predict  what  the  future  may  bring  forth  out 
of  this  mass  of  fact-finding,  policy  advising,  and  administrative 
machinery  consisting  of  usually  hard-pressed  human  beings  strug- 
gling to  make  it  workable  and  efficient  and  productive  of  peace  and 
stability  in  the  world.  That  it  is  changing  from  day  to  day  is  clear. 
The  people  of  the  United  States  have  in  it  an  instrumentality  for 
service  which  they  can  use  and  develop.  Those  of  them  who  are 
members  of  political  science  associations  and  are  skilled  in  the 
science  of  politics  have  in  its  evolution  a  fruitful  field  for  their 
most  patient,  persistent,  and  statesmanlike  endeavors. 


THE  PRESIDENT  AS  CHIEF  ADMINISTRATOR 

C.  Perry  Patterson 
University  of  Texas 

"The  spirit  of  American  institutions  is  opposed  to  reposing  arbitrary  power 
anywhere.  We  have  no  place  in  our  polity  for  an  omni[>otent  leader  or  body 
of  superman  administrators  with  infallible  hunches,  guided  by  a  super,  super- 
man at  the  head  of  an  absolute  hierarchy."    Roscoe  Pound. 

"It  (administration)  may  contribute  admirably  to  the  transient  greatness 
of  a  man,   but  it  cannot  insure   the   durable   prosperity   of   a   people."     De 

TOCQUEVIIXE. 

"The  Judiciary  are  the  sole  protection  against  a  tyrannical  execution  of  the 
laws."    Patrick  Henry. 

Almost  a  century  and  a  quarter  ago  De  Tocqueville,  a  young 
French  aristocrat  who  had  been  accustomed  to  the  French  bureau- 
cracy, published  a  critical  analysis  of  our  political  system  in  which 
he  said:  "Nothing  is  more  striking  to  a  European  traveller  in  the 
United  States  than  the  absence  of  what  we  term  the  Government, 
or  Administration."!  "The  administrative  power  in  the  United 
States,"  he  said,  "presents  nothing  either  central  or  hierarchical  in 
its  constitution."^ 

De  Tocqueville  thought  bureaucracy  both  deadening  and  dan- 
gerous. He  said:  "It  is  evident  that  a  central  government  acquires 
immense  power  when  united  to  administrative  centralization.  Thus 
combined,  it  accustoms  men  to  set  their  own  will  habitually  and 
completely  aside;  to  submit,  not  only  for  once  or  upon  one  point, 
but  in  every  respect  and  at  all  times.  Not  only,  therefore,  does  this 
union  of  power  subdue  them  by  force,  but  affects  them  in  the 
ordinary  habits  of  life,  and  influences  each  individual,  first  sep- 
arately and  then  collectively.  .  .  .  I  am  of  the  opinion  that  a  central 
administration  enervates  the  nations  in  which  it  exists  by  in- 
cessantly diminishing  their  public  spirit.  If  such  an  administration 
succeeds  in  condensing  at  a  given  moment  on  a  given  point  all  the 
disposable  resources  of  a  people,  it  impairs  at  least  a  renewal  of 
those  resources.  It  may  insure  a  victory  in  time  of  strife,  but  it 
gradually  retaxes  the  sinews  of  strength.  It  may  contribute  ad- 
mirably to  the  transient  greatness  of  a  man,  but  it  cannot  insure 
the  durable  prosperity  of  a  people."^ 

^Alexis  de  Tocqueville,  Democracy  in  America  (Toronto,  1938),  Vol.  2,  p.  88. 
*Ibid.,  Vol.  1,  p.  70. 

^Ibid.,  Vol.  1,  pp.  90-91.  [All  italics  are  the  author's  unless  otherwise 
mentioned.] 
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The  Development  of  the  Administrative  State 

What  was  conspicuous  by  its  absence  in  the  days  of  De 
Tocqueville  (1835)  in  our  political  system  is  now  its  most  signifi- 
cant feature.  What  has  always  been  inherent  in  the  civil  law  sys- 
tem which  has  one  body  of  law  governing  relations  between  individ- 
uals and  public  servants  and  another  restricted  to  relations  between 
individuals  is  now  an  established  system  in  common  law  countries. 
This  is  the  most  significant  development  in  political  and  legal  science 
of  the  last  century.  Speaking  of  this  development  in  Great  Britain, 
Chief  Justice  Hewart  said  it  is  a  jait  accompli  that  we  now  have  a 
government  which  serves  "as  doctor,  nurse,  teacher,  insurance 
organizer,  house  builder,  sanitary  engineer,  chemist,  railway  con- 
troller, supplier  of  gas,  water,  electricity,  town  planner,  pension  dis- 
tributor, provider  of  transport,  hospital  organizer,  road  maker,  and 
in  a  large  number  of  other  capacities."*  Since  1929  many  other 
activities  of  government  have  been  added,  including  banking  and  the 
mining  and  distribution  of  coal.  For  the  United  States,  Chief 
Justice  Hughes  in  1938  stated  the  problem  as  follows:  "The  com- 
plexities of  our  modern  life  have  brought  into  play  rules  of  conduct 
which  demand  for  their  enforcement  new  machinery,  and  it  results 
that  a  host  of  controversies  as  to  public  and  private  rights  are  not 
being  decided  in  courts.  The  multiplication  of  administrative  agen- 
cies is  the  outstanding  characteristic  of  our  time."^ 

Administrative  Justice 

Whether  this  problem  is  executive  or  administrative  in  char- 
acter, whether  it  involves  the  creation  of  an  executive  type  of  gov- 
ernment or  the  creation  of  a  fourth  division  of  government  separated 
from  the  three  major  divisions  by  fixed  lines  of  authority  may  be  an 
appropriate  subject  of  intellectual  discussion  but  such  speculation 
is  not  likely  to  be  of  much  practical  value.  There  is  an  abundance 
of  material  attempting  to  prove  that  executive  and  administrative 
are  S3Tionymous  terms  and  also  that  they  differ  greatly  in  meaning. 
While  it  has  been  judicially  held  that  they  are  synonymous,^  there 

*The  New  Despotism  (1929),  p.  8. 

^The  United  States  Law  Week,  Vol.  5,  No.  37,  Sec.  1,  p.  4  (1938). 

"BraxU  v.  Zeigler,  26  Okla.  826  (1910). 
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are  nevertheless  some  fundamental  and  significant  distinctions.  Con- 
stitutionally, the  executive  authority  of  the  President  is  separate  and 
distinct  from  legislative  and  judicial  authority  and  is  limited  only 
by  the  President's  discretion.  "The  executive  power,"  said  Justice 
Thompson,  speaking  for  the  Supreme  Court,  "is  vested  in  a 
President;  and  as  far  as  his  powers  are  derived  from  the  constitu- 
tion, he  is  beyond  the  reach  of  any  other  department,  except  in  the 
mode  prescribed  by  the  constitution  through  the  impeaching 
power."''  In  the  performance,  therefore,  of  any  executive  or 
discretionary  act,  the  President  is  free  from  mandamus^  or  in- 
junction.9  In  the  performance  of  a  "purely  national"  act  he  is 
not  subject  to  habeas  corpus.^^  This  doctrine  is  equally  applicable 
to  the  head  of  a  department  in  the  performance  of  a  purely  execu- 
tive function.ii 

In  the  field  of  administration  the  story  is  very  different.  The 
acts  of  the  President  and  his  agents  are  regarded  as  ministerial  in 
character  and  are  subject  to  mandamus  and  injunction.^s  "it 
would  be  an  alarming  doctrine,"  said  the  Supreme  Court,  "that 
congress  cannot  impose  upon  any  executive  officer  any  duty  they 
may  think  proper,  which  is  not  repugnant  to  any  rights  secured  and 
protected  by  the  constitution;  and  in  such  cases,  the  duty  and  re- 
sponsibility grow  out  of  and  are  subject  to  the  control  of  the  law, 
and  not  to  the  direction  of  the  President.  And  this  is  emphatically 
the  case,  where  the  duty  enjoined  is  of  a  mere  ministerial  char- 
acter."^^ 

The  doctrine  of  ministerial  responsibility  to  law  in  the  field  of 
administration  is  well  founded  because  administraton  must  involve 
legislation  and  adjudication.  In  these  respects  it  differs  widely 
from  the  executive  function  and  is  much  broader  in  scope.  While  in 
this  field,  as  will  be  seen  later,  the  President  has  important  consti- 
tutional powers  whose  use  is  subject  only  to  his  discretion,  he  also 

''Kendall  v.  United  States,  12  Pet.,  524,  610  (1838). 

^Marbury  v.  Madison,  1  Cr.  137  (1803). 

^Mississippi  v.  Johnson,  4  Wall.  475  (1867). 

^"United  States  v.  Hughes,  11  Haw.  552  (1850) ;  Wells  v.  Nickles,  104  U.  S. 
444  (1881);  In  re  Neagle,  135  U.  S.  1  (1890). 

^^WUcox  V.  Jackson,  13  Pet.  598  (1839),  and  Hegler  v.  Faulkner,  153  U.  S. 
117  (1893). 

^-Marbury  v.  Madison,  1  Cr.  137    (1803). 

^"Kendall  v.  United  States,  12  Pet.  524,  610  (1838). 
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exercises  important  legislative  and  judicial  powers  which  have  been 
delegated  to  him  by  the  Congress  and  the  judiciary  and  which  are, 
therefore,  subject  to  legislative  and  judicial  limitations  enforceable 
by  law.  In  this  larger  and  expanded  form  administration  involves 
the  transmission  of  the  will  of  the  state  from  its  source  to  the  point 
of  its  application  and  involves  the  use  of  legislative,  executive,  and 
judicial  powers.^* 

It  has  been  the  application  of  the  principle  of  ministerial  re- 
sponsibility to  the  fields  of  legislation  and  adjudication  that  has 
given  rise  to  much  debate  and  controversy,  a  large  part  of  which 
has  not  been  constructive  in  character.^^  "In  admitting  administra- 
tive law  into  our  constitutional  system,"  said  a  distinguished  jurist, 
'we  have  indulged  in  a  certain  amount  of  formula  worship  which  is 
of  doubtful  value.  Why  say  that  the  power  exercised  by  a  board  or 
commission  is  quasi-judicial  and  not  judicial,  when  the  only  differ- 
ence between  what  is  admittedly  the  exercise  of  judicial  power  and 
the  exercise  of  so-called  quasi-judicial  power  is  the  subject  matter 
with  which  the  power  deals?  "^®  In  attempting  to  draw  invisible 
lines  between  administrative  and  legislative  and  judicial  powers,  he 
maintains  that  the  courts  have  made  many  distinctions  which  "ere 
unreal  and  in  many  instances  fanciful."^"^ 

The  problem  was  frankly  stated  by  Justice  Hughes  when  he 
said  it  meant  the  creatimi  of  new  machinery  which  could  make  new 
rules  of  conduct  and  settle  controversies  over  public  and  private 
rights  which  had  previously  been  decided  in  courts  of  law.  It  was 
not,  therefore,  the  simple  problem  of  furnishing  the  President  with 
an  adequate  staff  of  administrative  assistants. 

It  meant  that  the  President  must  be  recognized  as  an  adminis- 
trator as  well  as  an  executive  and  that  his  administrative  authority 
extends  to  a  broad  field  of  subject  matter  hitherto  either  left  pri- 
marily to  legislative  and  judicial  control  or  regarded  as  free  from 
governmental  intervention. 

**See  William  A.  Robson,  Justice  and  Administrative  Law  (London,  1928), 
pp.  313-322;  and  Harold  J.  Laski,  "The  Growth  of  Administrative  Discretion," 
Public  Administration,  Vol.  1,  p.  92  (1923). 

^^For  an  account  of  this  controversy,  see  C.  Perry  Patterson,  Presidential 
Government  in  the  United  States  (Chapel  Hill,  1947),  pp.  143-181. 

'^'Marvin  B.  Rosenberry,  "Administrative  Law  and  the  Constitution,"  Am. 
Pol.  Sci.  Rev.,  Vol.  23,  pp.  36,  37  (1929). 
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The  incorporation  of  administrative  law  into  our  jurisprudence 
— primarily  the  principles  of  French  administrative  law^^ — meant  not 
only  a  radical  modification  of  our  common  law  doctrine  of  one  law 
for  all  men  and  the  creation  of  a  body  of  law  dealing  with  the  re- 
lations of  our  citizens  with  the  government  in  its  administrative 
capacity,  but  also  the  creation  of  an  administrative  system,  assigning 
it  a  constitutional  position  in  our  system  of  government,  and  pro- 
viding certain  safeguards  against  the  abuse  of  its  powers.^^ 

Since  the  days  of  Star  Chamber  proceedings  during  the  reigns 
of  the  Tudors  and  Stuarts  the  common  law  has  resisted  this  inno- 
vation. Of  course,  the  Constitution  of  the  United  States  does  not 
provide  for  a  fourth  division  of  government  and  in  lieu  of  the  use 
of  the  amendment  process  it  became  necessary  in  order  to  simplify 
the  problem  of  constitutionality  to  regard  the  new  machinery  as 
administrative  in  character.  To  give  administration  the  power  of 
governing,  without  which  it  would  be  a  mere  advisory  agency,  it 
was  necessary  to  grant  it  the  powers  of  legislation  and  adjudication. 
Since  constitutionally  these  powers  cannot  be  delegated,  it  became 
necessary  to  devise  a  substitute  with  the  same  force  but  under  an- 
other name.  The  courts  which  are  especially  gifted  at  devising 
evasive  phraseology  when  it  suits  their  purpose  created  quasi- 
legislative  and  g«a5/-judicial  powers  which  had  not  previously  existed 
and  which,  therefore,  could  be  constitutionally  delegated.  By 
drawing  a  line  between  legislative  and  judicial  powers  on  the  one 
side  and  quasi-legislative  and  quasi-judicial  powers  on  the  other, 
the  doctrine  of  separation  of  powers  as  well  as  the  principle  that 
legislative  and  judicial  powers  cannot  be  delegated  could  be  pre- 
served without  raising  serious  constitutional  questions.  The  de- 
vising of  the  quasi  doctrine  and  its  application  as  a  means  of 
constitutionalizing  the  necessary  functions  of  the  administrative 
machine  is  undoubtedly  the  most  significant  judicial  adaptation 
of  our  Constitution  which  our  constitutional  history  has  produced. 

Two  major  forces  have  created  the  necessity  for  the  develop- 
ment of  a  national  administrative  system:    (1)  centralization,  and 

*'See  J.  W.  Gamer,  "French  Administrative  Law,"  Yale  Law  Jour.,  Vol.  33, 
p.  597  (1934). 

"See  Felix  Frankfurter,  "The  Task  of  Administrative  Law,"  Univ.  Penn. 
Law  Rev.,  Vol.  75,  p.  614  (1927) ;  Roscoe  Pound,  "Administrative  Justice," 
Columbia  Law  Rev.,  Vol.  14,  pp.  12-26  (1914),  and  his  "The  Administrative 
Application  of  Legal  Standards,"  Am.  Bar  Assn.  Rep'ts.,  Vol.  44,  p.  445  (1919). 
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(2)  the  development  of  the  general  welfare.  Centralization  has 
resulted  primarily  from  the  impact  of  technology  on  federalism. 
The  transportation  system  alone  has  caused  a  tremendous  shift  in 
the  line  of  federalism.  The  growth  and  development  of  business 
on  a  national  scale  and  the  consequent  unionization  of  labor  have 
been  strong  factors  in  producing  centralization.  These  central- 
izing forces  have  tended  to  submerge  and  overwhelm  the  individual 
and  have  forced  the  federal  government  to  come  to  his  rescue 
with  social  services  initiated  either  on  its  own  responsibility  or  in 
cooperation  with  the  states.  Whatever  the  contributory  causes — 
too  numerous  to  mention  and  to  evaluate — the  result  has  been 
to  multiply  the  functions  of  the  national  government  manifold  and 
to  make  necessary  a  huge  bureaucracy  which  under  our  Consti- 
tution only  the  President  could  head  because  he  is  charged  by  it 
with  the  faithful  administration  of  the  laws.^o 

This  is  why  the  President  has  become  the  chief  administrator 
of  national  administration.21  The  framers  of  the  Constitution 
thought  the  administration  of  the  laws  of  Congress  would  be  one  of 
his  chief  functions.  Roger  Sherman  regarded  "the  Executive 
Magistracy  as  nothing  more  than  an  institution  for  carrying  the  will 
of  the  Legislature  into  effect.  .  .  ."22 

"JAe  Constitution,  Art.  II,  Sec.  3. 

'*The  literature  on  this  development  is  almost  unlimited.  For  the  process 
of  centralization,  see  Walter  Thompson,  Federal  Centralization  (New  York, 
1923);  L.  D.  White,  Trends  in  Public  Administration  (New  York,  1933); 
A,  F.  MacDonald,  Federal  Aid  (New  York,  1928);  C.  H.  Wooddy,  The  Growth 
of  the  Federal  Government,  1915-1932  (New  York,  1934) ;  C.  A.  and  Wm. 
Beard,  The  American  Leviathan  (New  York,  1930) ;  L.  M.  Short,  The  Develop- 
ment of  National  Administrative  Organization  in  the  United  States  (Baltimore, 
1923);  Lewis  Mayers,  The  Federal  Service  (New  York,  1922).  Dozens  of 
volumes  and  monographs  on  organization,  reorganization,  and  principles  of 
national  administration,  and  the  services  of  the  national  government  may  be 
found  in  the  Publications  of  the  Institute  of  Government  Research,  published 
by  D.  Appleton  and  Company,  New  York. 

For  social  trends  and  general  welfare,  see  Recent  Social  Trends  in  the 
United  States  (New  York,  1933) ;  Grace  Abbott,  From  Relief  to  Social 
Security  (Chicago,  1942) ;  P.  H.  Douglas,  Social  Security  in  the  United  States 
(New  York,  1939);  J.  E.  Johnsen,  Old  Age  Pensions  (New  York,  1935); 
G.  H.  Gray,  Housing  and  Citizenship  (New  York,  1946) ;  H.  S.  Mustard, 
Government  in  Public  Health.  (New  York,  194S);  H.  H.  Waite,  Disease 
Prevention  (New  York,  1926). 

*^Max  Farrand  (ed.),  The  Records  of  the  Federal  Convention  of  1787 
(New  Haven,  1911),  Vol.  1,  p.  65;  see  ibid.,  pp.  68,  70. 
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The  Machinery  of  National  Administration 

The  agencies  of  national  administration  consist  of  (1)  the  Presi- 
dent as  chief  administrator,  (2)  the  Cabinet,  (3)  the  nine  heads  of 
the  executive  departments  together  with  their  subordinates,  (4)  the 
Executive  Office  of  the  President,  which  consists  of  (a)  the  White 
House  Office,  (b)  the  Bureau  of  the  Budget,  (c)  the  Council  of 
Economic  Advisors,  (d)  the  Liaison  Office  for  Personnel  Manage- 
ment, (e)  the  Office  of  Government  Reports  and  (f)  the  Office  of 
Emergency  Management,  and  (5)  the  administrative  boards,  com- 
missions, and  courts  (such  as  the  Customs  Court)  which  are  in- 
dependent of  the  President  in  some  matters,  but  subject  to  his  in- 
fluence in  several  important  respects. 

The  Cabinet  is  neither  a  legal  nor  a  constitutional  body.  It  has 
generally  been  regarded  as  a  political  agency,  but  in  recent  years  it 
has  lost  some  of  its  political  significance  and  has  become  more  of 
an  administrative  council.  In  the  first  place,  it  consists  of  the  ad- 
ministrative heads  of  the  executive  departments,  not  as  a  matter  of 
law  but  as  a  matter  of  affording  the  President  an  opportunity  to 
formulate  with  their  advice  the  administrative  policy  of  his  admin- 
istration and  to  check  with  them,  as  a  sort  of  clearing  house,  its  ex- 
ecution. In  the  second  place,  its  administrative  character  is 
indicated  by  the  fact  that  its  members  as  heads  of  departments  are 
selected  primarily  because  of  their  administrative  ability  and 
experience.  They  may  come  from  any  political  party  or  faction  and 
may  be  unknown  in  politics  or  in  the  public  life  of  the  nation.  They 
are  seldom  chosen  for  political  reasons  because  as  a  rule  the  Presi- 
dent does  not  want  the  stronger  men  in  his  party  in  the  Cabinet. 
If  he  wanted  the  political  character  of  the  Cabinet  to  predominate 
he  could  make  the  leading  political  figures  of  his  party  the  heads  of 
departments  and  add  as  many  others  without  portfolios  as  he  saw 
fit.  The  Cabinet  is  exclusively  his  institution  and  may  contain  as 
many  or  as  few  as  he  desires  regardless  of  their  position  or  station  in 
life.  A  place  in  the  Cabinet  is  not  an  office  of  the  United  States. 
The  President  could  make  the  Vice-President,  Speaker  of  the  House, 
the  floor  leaders  of  his  party  in  Congress,  or  any  other  members  of 
Congress  members  of  the  Cabinet  if  he  so  desired.  At  one  time  the 
Vice-President  and  at  another  time  the  Chief  Justice  sat  in  the 
Cabinet. 
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The  fact  that  the  President  restricts  Cabinet  membership  to  the 
administrative  heads  of  departments  shows  that  he  regards  it  as  an 
administrative  council.  Of  course,  it  is  purely  advisory  in  this 
capacity,  but  it  undoubtedly  influences  his  policies.  What  is  im- 
portant in  this  connection,  however,  is  that  whatever  policy  is 
adopted,  it  is  the  President's  policy  and  the  Cabinet  becomes  his 
agent  in  executing  it.  In  estimating  the  influence  of  the  President 
over  the  administration  of  the  government  it  is  a  significant  fact 
that  the  President  is  absolute  over  the  agency  which  has  most  to 
do  with  both  the  formulation  and  the  execution  of  his  administra- 
tive policy.  While  the  Cabinet  does  not  actually  perform  admin- 
istrative services  in  the  narrow  sense,  its  participation  in  policy 
determination  and  execution  is  more  fundamental.  The  agency  that 
can  determine  what  shall  be  done  and  how  it  shall  be  done  is  more 
important  in  the  administrative  process  than  are  the  agencies  which 
perform  merely  the  ministerial  acts,  and  whose  discretion,  if  any, 
is  allotted  to  them.  In  these  capacities  the  Cabinet  is  associated 
intimately  with  the  source  of  power.  Of  course,  as  with  the  Con- 
gress or  the  courts,  its  effectiveness  and  influence  depend  upon  the 
character  and  capacity  of  the  men  composing  it.  The  position  of  an 
agency  in  a  scheme  of  control  is  a  different  matter  from  its  actual 
performance  which  is  greatly  influenced  by  intangible  personal 
elements.  This  is  as  true  of  the  relations  of  the  President  with  the 
Congress  in  legislative  matters  as  it  is  in  his  relations  with  the 
Cabinet. 

While  according  to  President  Harrison  "only  matters  of  im- 
portance affecting  the  general  policy  of  the  administration  are  dis- 
cussed in  cabinet  meetings,"  he  said,  "any  Secretary  desiring  to 
have  an  expression  upon  any  question  in  his  department  presents 
it,  and  it  is  discussed. "23  In  the  Taft  Cabinet  it  was  the  practice 
to  discuss  both  general  and  departmental  matters.  2*  Since  the  days 
of  these  Cabinets  the  administrative  character  of  the  Presidency 
has  undergone  a  radical  change,  which  has  affected  the  functions 
of  every  division  of  the  government.  The  fact  is  that  now  almost 
the  entire  time  of  the  Cabinet  meetings — twice  a  week  regularly — 
is  devoted  to  administrative  matters. 

^'Benjamin  Harrison,  This  Country  of  Ours  (New  York,  1922),  p.  105. 

®*William  Howard  Taft,  Our  Chief  Magistrate  and  His  Powers  (New  York, 
1916),  p.  30. 
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The  Administrative  Authority  of  the  President 

The  President's  authority  to  control  national  administration 
is  based  on  (1)  the  Constitution,  (2)  the  laws  of  Congress,  and  (3) 
judicial  interpretations.  The  Constitution  expressly  states  that  "he 
may  require  the  Opinion,  in  writing,  of  the  principal  Officer,  in  each 
of  the  executive  Departments,  upon  any  Subject  relating  to  the 
Duties  of  their  respective  Offices.''^^  He  has  power  to  commission 
all  officers  of  the  United  States.  This  power  includes  the  right  to 
deny  as  well  as  to  grant  commissions.^o  This  is  a  purely  discre- 
tionary power  of  the  President,  and  is,  therefore,  free  from  judicial 
process.  The  removal  power,  possibly  his  strongest  weapon  of  co- 
ercion, was  conferred  upon  him  by  judicial  process.  Congress  has 
granted  him  extensive  emergency  powers. 

The  Take-Care  Power 

The  Constitution  requires  that  the  President  "shall  take  care 
that  the  Laws  be  faithfully  executed.^^  This  power  has  been  in- 
terpreted to  mean  that  the  President  has  authority  to  issue  orders 
with  the  effect  of  law  to  direct  and  protect  officers  of  the  United 
States  in  the  performance  of  their  official  duties.^s  Reserving  the 
power  of  direction  for  later  discussion,  it  has  been  held  that  the 
power  of  enforcement  means  that  he  "not  only  may,  but  .  .  .  is 
bound  to  avail  himself  of  every  appropriate  means  not  prohibited 
by  law"  in  the  "faithful"  performance  of  this  duty.^Q 

It  has  also  been  claimed  that  the  "take-care"  power  confers  on 
the  President  the  right  to  make  investigations  and  to  incur  ex- 
penses which  the  Congress  is  under  obligations  to  meet.  Under  this 
clause  he  may  apply  to  the  courts  for  injunctions^o  to  enforce  the 
laws  of  the  land  and  maintain  the  peace  of  the  United  States. 

This  "take-care"  doctrine  has  been  extended  to  apply  to  the 
general  interests  and  welfare  of  the  nation  by  means  of  which  the 

'"Art.  II,  Sec.  2,  par.  1. 

••The  sealing  and  delivery  of  commissions  is  a  ministerial  act,  vested  by 
law  in  the  Secretary  of  State,  and  its  performance  may  be  compelled  by 
mandamus.  Mar  bury  v.  Madison,  1  Cr.  137  (1803). 

"Art.  II,  Sec.  3,  par.  1. 

"'/n  re  Neagle,  135  U.  S.  1  (1890). 

'"United  States  v.  Tingy,  S  Pet.  115,  122  (1831). 

"•/n  re  Debs,  150  U.  S.  564  (1895). 
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President  considers  himself  a  general  steward  whose  business  it  is  to 
do  whatever  the  needs  of  the  nation  require  should  be  done.  This 
doctrine  is  known  as  the  stewardship  theory  of  the  Presidency,  and 
was  first  announced  and  practiced  by  former  President  Theodore 
Roosevelt.31 

Of  course,  the  power  of  interpreting  the  law  is  inherent  in  its 
enforcement.  By  this  power  the  President  may  affect  both  the 
meaning  and  the  scope  of  the  law.  He  can  compel  his  subordinates 
to  enforce  his  interpretation  of  the  law. 

The  Power  of  Direction 

The  President's  power  of  direction  of  the  daily  operations  of  the 
administrative  agencies,  officers,  and  employees  is  derived  from  (a) 
his  position  as  Commander-in-Chief,  (b)  his  executive  headship  of 
the  government,  and  (c)  his  powers  of  appointment  and  removal. 
His  power  of  direction  is  exercised  in  his  name  by  the  heads  of  the 
executive  departments  and  independent  establishments  over  the 
officers  and  employees  subject  to  their  control.  The  president 
usually  intervenes  only  to  decide  conflicts  of  jurisdiction  or  policies 
between  two  or  more  administrative  agencies  and  matters  of  mal- 
administration indicating  a  lack  of  integrity  or  unfitness  of  a  prin- 
cipal officer  of  the  government. 

The  Power  of  Appointment 

By  the  Constitution,  the  President  "shall  nominate,  and  by 
and  with  the  Advice  and  Consent  of  the  Senate,  shall  appoint 
Ambassadors,  other  public  Ministers  and  Consuls,  Judges  of  the 
Supreme  Court,  and  all  other  Officers  of  the  United  States,  whose 
Appointments  are  not  herein  otherwise  provided  for,  and  which  shall 
be  established  by  Law:  but  the  Congress  may  by  Law  vest  the 
Appointment  of  such  inferior  Officers,  as  they  think  proper,  in  the 
President  alone,  in  the  Courts  of  Law,  or  in  the  Heads  of  Depart- 
ments."32  in  pursuance  of  this  clause,  Congress  has  vested  in  the 
President  alone  the  power  to  appoint  certain  inferior  officers,  but 

**See  Edward  S.  Corwin,  The  President:  Office  and  Powers  (New  York, 
1940),  p.  130;  also  Theodore  Roosevelt:  An  Autobiography  (New  York,  1913), 
pp.  388-389;  Henry  F.  Pringle,  Theodore  Roosevelt  (New  York,  1931),  pp. 
268-274;  and  Joseph  B.  Bishop,  Theodore  Roosevelt  and  His  Time:  Shown  in 
His  Own  Letters  (New  York,  1920),  Vol.  2,  p.  94. 

"Art.  II,  Sec.  2,  par.  2. 
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it  gave  the  judges  the  power  to  appoint  the  employees  of  the  courts 
and  empowered  the  heads  of  departments  to  appoint  the  great  ma- 
jority of  their  employees. 

The  Constitution  recognizes  three  steps  in  the  process  of  ap- 
pointment: (1)  nomination,  (2)  the  consent  of  the  Senate,  and  (3) 
the  commissioning  of  the  appointee.  Over  the  first  step,  the  Presi- 
dent is  constitutionally  absolute,  but  practical  politics  subjects  him 
to  senatorial  courtesy.  This  means  that  the  Senators  have  a  right 
to  be  consulted  about  appointments  made  from  their  respective 
states.  However,  according  to  eminent  authority  this  limitation  has 
been  negligible  in  effect.^s  Of  course,  Congress  in  creating  offices 
has  fixed  qualifications  which  must  be  met,  but  this  leaves  the 
President  with  considerable  discretion  to  select  men  with  the  per- 
sonality, qualifications,  and  point  of  view  that  he  desires.  At  times 
Congress  has  tried  to  abridge,  if  not  to  usurp  the  power  of  nomina- 
tion, by  particularizing  in  detail  the  qualifications  necessary  for 
appointment  to  office.  The  power  to  nominate  also  includes  the 
power  to  refuse  to  nominate  and  enables  the  President  to  maintain 
vacancies  to  serve  his  own  purposes.  Over  the  second  step,  the 
President's  power  is  personal  and  political.  If  the  Senate  agrees 
with  him  in  politics  and  policies  his  nominations  are  likely  to  be 
approved.  Certain  appointments  such  as  heads  of  the  executive  de- 
partments and  foreign  representatives  are  practically  regarded  as 
members  of  the  presidential  family  whom  the  President  is  free  to 
select  as  he  pleases.  Rarely  is  a  nomination  for  one  of  these  posi- 
tions rejected  by  the  Senate.  The  same  is  practically  true  of  the 
nomination  of  federal  judges.  In  the  appointment  of  postmasters 
the  Senators  in  cooperation  with  the  representatives  of  their  states 
usually  decide  the  patronage  by  agreement  and  demand  that  the 
President  nominate  their  selection. 

The  relation  of  the  Senate  to  the  President  as  to  its  approval 
power  has  come  before  the  Supreme  Court  in  only  one  case.  In 
1931  the  Senate  attempted  to  revoke  its  consent  to  some  nomina- 
tions made  by  President  Hoover  to  the  Federal  Power  Commission. 
The  Court  dodged  the  question  of  the  Senate's  power  to  withdraw 
its  consent  by  holding  that  its  rules  did  not  apply  in  this  instance 
since  the  appointee  had  already  been  installed  in  office.^*    By  what 

•"Corwin,  op.  cit.,  p.  70, 

'*Umied  States  v.  Smith,  286  U.  S.  6  (1932) ;  cf.  Vmted,  States  v.  Lc  Baron, 
19  How.  73  (18S6). 
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authority  the  Court  assumed  to  interpret  the  rules  of  the  Senate 
which  are  subject  to  constant  change  or  even  suspension  was  not  ex- 
plained. 

It  is  clear  that,  in  the  power  of  appointment,  the  President 
by  various  means  generally  has  his  way.  This  fact  is  significant 
in  the  appraisal  of  his  control  over  his  administration.  He  can  dis- 
cover in  advance  of  appointment  the  attitude  of  a  particular  can- 
didate toward  the  policies  of  his  administration.  Though  his 
nominations  may  be  rejected,  he  can  refuse  to  nominate  anyone  who 
is  not  in  sympathy  with  his  administration,  and,  as  a  last  resort, 
maintain  a  vacancy.  Since  he  is  responsible  for  the  administration 
of  the  law  and  since  the  acts  of  his  subordinates  are  his  acts,  by 
implication  he  is  entitled  to  their  loyal  support. 

The  Power  oe  Removal 

The  power  of  removal  has  been  construed  by  the  Supreme  Court 
to  be  a  constitutional  power  of  the  President  implied  in  the  "take- 
care"  clause  and  inherent  in  executive  power  ,3  5  though  distin- 
guished authorities  contend  that  it  was  conferred  upon  him  by 
judicial  interpretation  without  constitutional  foundation.^e  This 
issue  was  dodged  by  the  Court  for  more  than  a  century  and  a 
quarter  on  the  ground  that  it  was  a  political  question  since  Congress 
had  twice  legislated  on  the  matter,  first  in  favor  of  removal  by  the 
President  and  then  against  it.  The  decision  in  the  Myers  case 
seems  to  be  based  more  on  certain  historical  precedents  and  prac- 
tical considerations  than  on  the  Constitution.^'''  Only  impeachment 
is  mentioned  in  the  Constitution  as  a  means  of  removal. 

The  doctrine  of  the  Myers  case  extended  the  removal  power 
to  all  administrative  officials,  whether  members  of  the  executive 
department  or  of  the  boards  and  commissions,  which  are  regarded 
as  the  agents  of  Congress  and  which  exercise  quasi-legislative  and 
quasi-judical  powers.  In  1935  the  Supreme  Court  revoked  much 
of  the  dicta  of  the  Myers  case  by  issuing  new  dicta  to  the  effect 
that  the  doctrine  of  the  Myers  case  does  not  apply  to  the  member- 
ship of  legislative  agencies,^^  if  Congress  sees  fit  to  fix  by  law  the 
causes  for  removal. 

"Myers  v.  United  States,  Vll  U.  S.  S2  (1926). 

'*See  Edward  S.  Corwin,  The  President's  Removal  Power  Under,  the 
Constitution  (New  York,  1927). 

*'See  Edward  S.  Corwin,  The  President:  Office  and  Powers,  pp.  84-96. 
^^Rathbun  v.  United  States,  295  U.  S.  602  (I93S). 


^ 
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The  doctrine  of  the  Myers  case  was  restricted  to  purely  execu- 
tive officials,  meaning  those  holding  positions  in  the  so-called 
executive  departments.  This  distinction  is  artificial  because  the 
departments  and  most  of  their  functions  are  established  by  law  and 
their  employees  are  as  much  the  agents  of  Congress  as  are  the 
members  of  boards  and  commissions.  In  fact,  it  is  not  constitu- 
tionally doubted  that  Congress  could  place  all  the  functions  of 
the  boards  and  commissions  in  the  executive  departments  which  in 
fact  are  exercising  many  similar  functions.  Moreover,  the  Presi- 
dent is  as  much  responsible  for  the  administration  of  law  of  so- 
called  legislative  agents  as  so-called  executive  agents.  He  is 
charged  with  the  faithful  administration  of  all  laws. 

The  removal  power  is  much  more  important  from  the  point  of 
view  of  controlling  national  administration  than  the  appointment 
power,  though  they  are  adjuncts  of  each  other.  In  most  instances 
the  appointment  power  suffices,  though  undoubtedly  its  operation 
is  strengthened  by  the  fact  that  the  removal  power  is  held  in 
reserve.  As  the  law  now  stands  the  President's  removal  power  is 
absolute  over  purely  executive  officials  which  include  the  great  bulk 
of  the  two  million  federal  employees,  but  is  limited  in  other  in- 
stances to  causes  specified  by  law.  Presumably,  in  these  instances 
the  employee  is  entitled  to  judicial  hearing  on  the  charges,  but  in 
view  of  the  fact  that  administrative  agencies  are  now  practically 
final  in  fact-finding,  it  is  very  doubtful  whether  a  hearing  would 
give  much  protection  to  the  employee.  In  other  words,  if  the  causes 
required  by  law  are  alleged  as  the  basis  of  removal,  would  the 
doctrine  of  the  Humphrey  case  amount  to  a  limitation  of  the  doctrine 
of  the  Myers'  case  as  a  practical  matter?  In  all  probability,  a  mere 
delay  in  removal  would  be  the  chief  result,  because  the  courts  would 
sustain  presidential  fact-finding  if  there  was  evidence  to  support 
his  charges.  It  has  already  been  judicially  held  that  provision  for 
removal  for  certain  causes  does  not  prevent  removal  for  other 
causes.*® 

The  removal  power  is  a  guarantee  of  performance  if  the  officer  or 
employee  wants  to  hold  his  job.     The  classic  example  of  this  is 


"Morgan  v.  T.  V.  A.,  115  Fed.  (2d.)  990.  Apparently  the  Supreme  Court 
accepted  this  doctrine  by  denying  certiorari  for  its  formal  reconsideration.  312 
U.  S.  70  (1941). 
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Andrew  Jackson's  removal  of  two  Secretaries  of  the  Treasury  as  a 
means  of  having  his  own  way.  Also  a  conference  by  the  President 
with  administrative  heads  may  suffice  for  control.  At  any  rate, 
regardless  of  the  method  used,  the  President  is  amply  endowed  with 
authority  to  force  the  adoption  of  his  policies  and  to  determine  the 
procedure  to  be  followed. 

The  weakness  in  the  President's  control  of  administration  is 
not  lack  of  authority,  but  the  impossibility  of  one  man's  handling 
the  job.  Time,  physical  strength,  and  the  mammoth  character  of 
the  task  would  veto  the  efforts  of  even  a  superman  if  he  had  noth- 
ing else  to  do,  and  even  if  the  administrative  machine  was  better 
organized  to  facilitate  his  control.  The  President  has  been  given 
six  executive  assistants  to  aid  him  in  the  performance  of  this 
task,  but,  as  has  been  remarked,  "six  bright  young  men  with  a 
passion  for  anonymity"  is  not  a  solution  to  this  problem.  We  have 
discovered  that  a  single  executive  has  its  weakness  as  well  as  its 
elements  of  strength.  A  plural  executive  with  each  member  having 
complete  authority  over  a  single  department  is  incomparably  superior 
to  a  single  executive  for  administrative  purposes. 

Administrative  Law-Making 

Lawmaking  is  now  recognized  by  constitutional  law  as  a  neces- 
sary function  of  administrative  agents.  The  complexity  of  a 
technological  society  has  made  it  impossible  for  Congress  to  adapt 
its  legislation  to  the  rapidly  changing  character  of  modern  life  and 
to  provide  for  the  almost  daily  exigencies  of  various  types  that  re- 
quire flexible  methods  of  control.  It  has  been  forced  to  content 
itself  with  the  establishing  of  general  rules  and  policies,  leaving 
administrative  agents  to  make  rules  within  the  scope  of  legislative 
policy  having  the  force  of  law.  Because  of  the  doctrine  of  separa- 
tion of  powers,  forbidding  the  delegation  of  legislative  power  to 
the  executive,  the  courts  have  called  the  rule-making  power  of 
administrative  agents  quasi-legislative  power.  The  formula  is  that 
if  Congress  establishes  the  adequate  standards  or  criteria  in  its  legis- 
lation to  determine  policy  so  that  administrative  discretion  is  elimi- 
nated from  policy-forming,  it  has  met  constitutional  requirements. 
In  other  words,  it  has  legislated  rather  than  delegated  legislative 
power  to  administrative  agents.  The  theory  is  that  the  former,  i.e. 
legislation    by    Congress,    determines    policy    and    the    latter,    i.e.. 
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legislation  by  administrative  agents,  controls  the  administration  of 
policy.  *o 

This  legislation  of  administrative  agents  falls  into  two  cata- 
gories:  (1)  The  determination  of  a  situation  as  a  set  of  facts  which, 
when  it  develops,  will  cause  a  certain  legislative  policy  to  go  into 
effect.  The  Tariff  Commission  exercises  this  type  of  power  in 
conjunction  with  the  President.  (2)  The  making  of  numerous  rules 
and  regulations  (a)  governing  their  activities  in  administering  law, 
and  (b)  defining  the  rights  of  the  public  it  is  their  business  to 
protect. 

Administrative  Adjudication 

Administrative  agents  decide  a  great  many  disputes  between 
the  government  on  one  side  and  individuals  and  corporations  on  the 
other.  The  power  involves  investigation  and  settlement  of  the 
dispute  on  the  basis  of  both  the  law  and  the  facts.  The  decisions 
of  administrative  agents  in  such  matters  has  the  effect  of  law  and 
is  enforced  in  the  same  manner  as  a  judicial  decision,  though  an 
appeal  may  be  taken  to  a  higher  authority,  either  administrative 
or  judicial  in  character.  These  disputes  include  such  matters  as 
tax  controversies,  deportation  hearings,  the  issuance  of  cease  and 
desist  orders,  the  revocation  of  radio-broadcasting  licenses,  and  the 
determination  of  the  liability  of  the  government  on  claims  based 
on  contracts  or  torts.  These  disputes  have  become  very  numerous 
and  now  involve  the  great  bulk  of  the  litigation  of  the  nation.  ^^ 
It  is  this  kind  of  administrative  function  which  the  courts  have 
called  quasi-judicial  in  nature.  The  major  reasons  for  the  develop- 
ment of  such  judicial  functions  by  administrative  agents  are:  (1) 
a  highly  regulatory  type  of  society  which  necessarily  multiplies 
disputes;  (2)  the  consequently  over-crowded  dockets  of  courts; 
(3)  the  unsuited  nature  of  the  judicial  process  for  the  settlement  of 
such  disputes;  (4)  the  greater  expedition  of  the  administrative  over 
the  judicial  process;    (5)  the  less  expensive  character  of  adminis- 

**See  the  following  cases  for  the  drawing  of  the  line  between  congressional 
and  administrative  legislation:  United  States  v.  Grimond,  220  U.  S.  506  (1911) ; 
/.  W.  Hampton,  Jr.  &  Co.  v.  UtUted  States,  276  U.  S.  394  (1928);  Panama 
Refining  Co.  v.  Ryan,  293  U.  S.  388  (1935) ;  United  States  v.  Curtisi-W right 
Export  Corporation,  299  U.  S.  304  (1936). 

*^See  C.  Perry  Patterson,  Presidential  Government  in  the  United  States 
(Chapd  Hill,  1947),  pp.  142-149. 
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trative  adjudication;  (6)  the  greater  familiarity  of  administrators 
with  the  character  of  the  disputes  and  the  technicalities  of  admin- 
istration; and  (7)  the  adaptability  of  the  administrative  process. 

Procedural  Limitations  on  the  Administrative  Process 

The  passing  of  such  tremendous  powers  of  both  a  legislative 
and  a  judicial  character  over  a  large  area  of  American  life  to  presi- 
dential agents  has  not  only  disturbed  the  tranquility  of  American 
citizens  over  the  preservation  of  their  constitutional  rights,  but  it 
has  also  raised  serious  debate  in  the  American  bench,  bar,  and  the 
Congress.  This  controversy  relates  to  both  the  legislative  and 
judicial  functions  of  the  administrative  process  and  includes  such 
matters  as  (1)  the  doctrine  of  separation  of  powers,  (2)  publicity 
of  administrative  legislation,  (3)  due  process  of  law,  (4)  the  scope 
of  finality  of  administrative  fact-finding,  (5)  checks  and  balances, 
(6)  the  extent  of  congressional  and  judicial  control,  (7)  the  pro- 
tection of  the  administrative  process  from  presidential  control  and 
the  domination  of  politics,  and  (8)  the  elimination  of  the  influence 
of  doctrinaires,  who,  it  has  been  charged,  are  in  control  of  the 
administrative  process  and  are  attempting  to  change  our  social  and 
constitutional  order  by  administrative  fiat.*^  The  report  of  the 
President's  Committee  on  Administrative  Management  in  1937  con- 
firmed some  of  these  charges.  As  the  Special  Committee  on  Admin- 
istrative Law  of  the  American  Bar  Association  reported  in  1936, 
the  "evils  inherent  in  the  existing  situation"  consist  "in  part,  in 
the  confusion  due  to  the  bewildering  multiplicity  and  variegated 
character,  to  which  both  legislative  courts  and  administrative  agen- 
cies contribute.  More  fundamental  evils,  exhibited  in  the  main  only 
by  administrative  agencies,  are  to  be  ascribed  chiefly  to  three  factors: 

(a)  the  combination  of  judicial  with  executive  or  legislative  functions; 

(b)  the  fact  that  the  tenure  of  office  of  administrative  judges  is 
insecure;  and  (c)  the  lack  of  effective  independent  review  or  judicial 
control  of  administrative  decisions."*^ 

Various  investigations  have  been  made  of  the  administrative 
process  and  in  1939  Congress  passed  the  Walter-Logan  administra- 


*°For  an  analysis  of  these  charges,  see  ibid. 
"Annual  Report,  Am.  Bar  Assn.,  p.  724  (1936). 
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tive  procedure  bill  which  President  Roosevelt  vetoed,  partly  on  the 
ground  that  action  should  be  delayed  until  the  findings  of  the 
Attorney  General's  committee,  then  in  process  of  investigation, 
were  known.  After  the  report  of  this  committee  in  1940  and  after 
numerous  hearings  and  suggestions  from  almost  every  interested 
individual  and  organization,  comprising  more  than  a  decade  of  in- 
vestigation, analysis,  and  debate,  a  new  bill  was  introduced  in  1941 
and  became  a  law  in  1946.  It  is  known  as  the  Administrative  Pro- 
cedure Act.  Its  limitations  apply  to  both  administrative  legislation 
and  adjudication,  but  primarily  to  the  latter. 

I.  As  to  legislation,  each  administrative  agency  (a)  shall  pub- 
lish (1)  its  internal  organization,  (2)  its  delegated  authority, 
(3)  its  procedure,  (4)  its  rules  and  (5)  its  opinions  and  records, 
and  (b)  shall  (1)  give  notice  of  the  making  of  proposed  rules,  and 
(2)  grant  a  hearing  to  persons  interested  in  the  making  of  such  rules. 

II.  As  to  adjudication: 

1.  Parties  to  the  litigation  shall  be  given  (1)  notice  of  hearings 
and  of  the  issues  involved,  and  (2)  an  opportunity  to  present  facts, 
arguments,  and  offers  for  settlement. 

2.  The  hearing  officer  (1)  shall  be  independent  of  all  officers 
exercising  the  investigation  or  prosecuting  function,  (2)  shall  not 
"consult  any  person  or  party  on  any  fact  in  issue  unless  upon  notice 
and  opportunity  for  all  parties  to  participate"  and  (3)  shall  make  the 
initial  recommended  decision. 

3.  Administrative  agencies  are  authorized  to  make  declaratory 
decisions. 

4.  Persons  appearing  before  agencies  shall  be  entitled  to  (1) 
the  benefit  of  counsel  and  (2)  the  procuring  and  retention  of  copies 
of  data  and  evidence  submitted,  and  parties  shall  be  entitled  to 
agency  supoenas  and  prompt  notice  of  denials  of  applications  with 
a  statement  of  the  grounds  for  the  denial. 

5.  Hearing  officers  may  disqualify  themselves  and  may  be 
challenged  for  bias  but  they  have  the  usual  powers  of  judges  to 
issue  subpoenas,  to  rule  upon  the  admissibility  of  evidence,  to 
regulate  hearings  and  to  recommend  or  make  decisions. 

6.  While  any  evidence  may  be  received,  no  sanction,  rule  or 
order  may  be  made  except  upon  consideration  "of  the  whole  record 
.  .  .  as  supported  by  and  in  accordance  with  the  reliable,  probative 
and  substantial  evidence." 
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7.  Persons  adversely  affected  or  aggrieved  by  any  agency  action 
shall  be  entitled  to  judicial  review  in  statutory  form,  or  in  the 
absence  or  inadequacy  thereof,  to  any  appHcable  form  of  legal 
action.  Every  agency  action  made  reviewable  by  statute  and  every 
final  agency  action  for  which  there  is  no  adequate  remedy  in  court 
shall  be  subject  to  judicial  review.** 

In  conclusion,  the  President's  administrative  powers  may  be 
divided  into  two  major  categories:  (1)  the  complete  responsibility 
for  the  determination  of  administrative  policy  regardless  of  how 
much  advice  may  be  received  and  adopted  from  both  official  or 
unofficial  sources,  and  (2)  most  ample  means  for  the  enforcement 
of  this  policy:  (a)  the  practically  unlimited  power  of  selecting  his 
administrative  assistants;  (b)  the  absolute  power  of  removal  of 
executive  assistants  and  only  slightly  less  control  over  members 
of  boards  and  commissions;  (c)  considerable  control  over  expendi- 
tures; (d)  the  interpretation  of  the  legislative  policy  of  Congress 
as  a  basis  for  its  administration,  not  to  mention  the  fact  that  he  is 
frequently  its  originator;  (e)  the  power  of  administrative  direc- 
tion; (f)  the  use  of  the  courts,  if  necessary,  to  enforce  administra- 
tive action;  (g)  a  sympathetic  attitude  in  favor  of  the  constitu- 
tionality of  his  administrative  policy  through  the  selection  of 
federal  judges;  (h)  almost  complete  finality  in  fact-finding  by  his 
agents  in  litigation  over  administratve  action;  and,  finally,  (i)  an 
appeal  to  the  American  people  which  may  materially  influence  both 
the  Congress  and  the  courts. 


**For  greater  details  and  comments,  see  the  "Federal  Administrative  Pro- 
cedure Act  of  1946,"  li>46  Annual  Survey  of  American  Law,  pp.  187-190; 
N.  L.  Nathanson,  "Some  Comments  on  the  Administrative  Procedure  Act," 
III.  L.  Rev.,  Vol.  41,  p.  368  (1946) ;  David  Reicli,  "The  Federal  Administrative 
Procedure  Act,"  Fed.  B.  J.,  Vol.  8,  p.  7  (1946);  F.  F.  Blachly  and  M.  E. 
Oatman,  "Sabotage  of  the  Administrative  Process,"  Pub.  Admin.  Rev.,  Vol.  6, 
p.  313  (1946) ;  Blachly  and  Oatman,  "The  Federal  Administrative  Procedure 
Act,"  Geo.  L.  J.,  Vol.  34,  p.  407  (1946) ;  and  A.  L.  Scanlan,  "Separation  of 
Functions  in  the  Administrative  Process,"  Geo.  Wash.  L.  Rev.,  Vol.  IS,  p.  63 
(1946). 
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Senator  Lodge  of  Massachusetts  recently  called  the  problem 
of  presidential  disability  to  the  attention  of  the  Commission  on 
Reorganization  of  the  Executive  Banch.  As  the  Senator  pointed 
out,  twice  a  President  of  the  United  States  has  been  in  ill  health 
and  the  fact  of  his  infirmity  has  had  a  marked  effect  on  national 
policy.^  The  Constitution  provides  that  the  powers  and  duties 
of  the  Presidency  shall  devolve  upon  the  Vice-President  in  case 
of  the  President's  inability  to  discharge  them,  and  that  an  officer 
designated  by  the  Congress  shall  act  as  President  in  case  of  removal, 
death,  resignation,  or  inability  of  both  the  President  and  Vice-Pres- 
ident.2  The  Constitution  does  not,  however,  expressly  answer 
three  major  questions  which  arise  in  connection  with  inability:  What 
is  the  status  of  one  who  acts  as  President  because  of  the  inability 
of  the  President?  What  constitutes  inability  to  discharge  the  powers 
and  duties  of  the  presidential  office?  Who  is  to  determine  when 
an  inability  exists  and  when  it  ceases?  The  relationship  of  these 
questions  to  the  general  one  of  presidential  succession  is  such 
that  none  can  be  treated  without  first  considering  the  more  basic 
problems. 

The  Vice-President,  or  the  officer  designated  by  the  Congress, 
may  be  called  to  act  as  President  either  because  of  vacancy  in  the 
office  of  Chief  Executive  or  because  of  inability  of  the  incumbent. 
In  the  case  of  death,  resignation,  or  removal,  the  presidential  office 
is  vacant;  and,  consequently,  the  problem  of  restoring  the  President 
to  his  powers  does  not  arise.  In  case  of  inability,  however,  the 
Presidency  is  not  vacant;  and,  therefore,  the  problem  of  reinstating 
the  President  is  presented.  This  unavoidably  raises  questions  re- 
lating to  presidential  status  and  tenure:  Does  the  successor  become 


^Cong.  Rec,  80th  Cong.,  2d  Sess.,  Vol.  94  (May  13,  1948). 

'Art.  II,  Sec.  1,  d.  6. 
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President?  What  is  the  status  of  the  disabled  President?  Is  the 
President  to  resume  the  exercise  of  presidential  power  when  his 
inability  passes? 

Soon  after  Tyler  succeeded  to  the  Presidency  in  1841,  Senator 
Allen  of  Ohio  objected  to  establishing  the  precedent  of  the  Vice- 
President's  becoming  President  upon  the  death  of  the  latter,  be- 
cause he  thought  that  it  would  unnecessarily  complicate  the  situa- 
tion on  some  future  occasion  when  the  President  became  disabled.^ 
In  the  only  two  cases  of  presidential  inability  to  date,  the  Vice- 
President  was  not  called  to  act  as  President  because  of  the  fear 
that  he  would  become  President  and  thereby  supersede  the  disabled 
President  for  the  remainder  of  the  term.  As  a  result,  the  affairs 
of  the  executive  branch  were  allowed  to  drift.  In  effect  there 
was  no  Chief  Executive.  The  problem  of  providing  for  the  exer- 
cises of  presidential  power  during  a  period  of  inability  would  not 
be  solved  by  enactment  of  a  statute  by  means  of  which  the  dis- 
ability could  be  decided.  Unless  the  President's  supporters  were 
certain  of  his  status  following  the  inability,  they  would  probably 
resist  any  attempt  to  establish  inability,  regarding  it  as  equivalent 
to  an  action  for  removal  of  the  disabled  President  from  office. 
The  first  question,  therefore,  is  whether  or  not  one  who  acts  as 
President  becomes  the  President  by  virtue  of  the  powers  and  duties 
devolved  upon  him. 

Study  of  the  records  of  the  Federal  Convention  shows  that  it 
was  never  intended  that  the  Vice-President  or  designated  officer 
should  become  President  under  the  succession  clause.  When  the 
draft  Constitution  went  to  the  Committee  of  Style,  it  contained  two 
provisions  dealing  with  presidential  succession,  one  providing  that 
"the  Vice  President  shall  exercise  those  (the  presidential)  powers 
and  duties,"  and  the  other  empowering  Congress  to  designate  an 
officer  to  "act  as  President"  in  certain  cases.  Each  was  modified 
by  an  adverbal  clause  limiting  the  tenure  of  the  acting  President  to 
the  duration  of  the  inability.  The  Committee  of  Style,  which 
was  authorized  to  put  the  draft  into  clear  and  concise  language 
but  not  to  alter  substantive  provisions,  substituted  "the  same"  for 
"powers  and  duties"  and  "devolve"  for  "exercise";  so  the  Constitu- 
tion, as  reported  by  the  Committee,  provided  that  "the  same  shall 
devolve  on   the   vice-president"   and   that   the   designated   officer 

'Cong.  Globe,  27th  Cong.,  1st  Sess.,  Vol.  10  (June  1,  1841). 
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"shall  then  act  as  President."*  All  other  records  of  the  Convention 
similarly  indicate  the  intended  antecedent  of  "the  Same"  as  used 
in  the  succession  clause  to  be  "Powers  and  Duties  of  the  said 
Office"  rather  than  "said  Office."^  Thus  the  argument  that  the 
presidential  office  rather  than  its  powers  and  duties  devolves  on 
the  Vice-President,  who  thereby  becomes  President,  has  no  founda- 
tion in  the  records  of  the  Constitutional  Convention. 

Again,  it  was  the  efforts  of  the  Committee  of  Style  at  consoli- 
dation which  resulted  in  combining  the  two  succession  provisions 
and  in  using  the  limiting  clause,  "until  the  Disability  be  removed," 
only  once,  instead  of  using  it  to  modify  each  of  the  preceding 
clauses  separately.  The  committee  changed  the  semicolon  to  a 
comma,  however,  so  the  limiting  clause  would  be  part  of  a  con- 
tinuous sentence  and,  therefore,  refer  alike  to  the  succession  of  a 
Vice-President  and  an  "officer"  designated  by  Congress.®  Other 
provisions  of  the  Constitution  lend  support  to  this  interpretation. 
They  do  not  once  say  that  the  Vice-President  shall  become  Presi- 
dent but  rather  that  he  shall  act  as  President,  that  the  presidential 


*See  n.  6,  infra.  For  a  more  detailed  consideration  of  the  framing  of  the 
succession  clause,  see  an  unpublished  doctoral  dissertation,  Ruth  C.  Silva  Presi- 
dential Sticcession  (University  of  Michigan,  1948),  Ch.  1. 

''Max  Farrand,  The  Records  of  the  Federal  Convention  of  1787  (New 
Haven,  1937),  Vol.  3,  pp.  600,  625;  Vol.  2,  pp.  146,  172,  186,  495,  499. 

"The  draft  appears  in  the  left  column  and  the  clause  as  reported  in  the  right: 


Art.  X,  Sec.  2:  '*. . .  and  in  case  of 
his  removal  as  aforesaid,  death,  ab- 
sence, resignation  or  inability  to  dis- 
charge the  powers  and  duties  of  his 
office  the  Vice  President  shall  exer- 
cise those  powers  and  duties  until 
another  President  be  chosen,  or  until 
the  inability  of  the  President 
removed." 

Art.  X,  Sec.  1:  "The  Legislature 
may  declare  by  law  what  officer  of 
the  United  States  shall  act  as  Presi- 
dent in  case  of  the  death,  resigna- 
tion, or  disability  of  the  President 
and  Vice  President;  (semi-colon) 
and  such  Officer  shall  act  according- 
ly, until  such  disability  be  removed, 
or  a  President  shall  be  elected." 
Ibid.,  Vol.  2,  pp.  575,  573. 


Art.  II,  Sec.  1:  "In  Case  of  the 
Removal  of  the  President  from  Of- 
fice, or  of  his  Death,  Resignation, 
or  Inability  to  discharge  the  Powers 
and  Duties  of  the  said  Office,  the 
Same  shall  devolve  on  the  Vice- 
President,  (comma)  and  the  Con- 
gress may  by  Law  provide  for  the 
Case  of  Removal,  Death,  Resigna- 
tion or  Inability,  both  of  the  Presi- 
dent and  Vice-President,  declaring 
what  Officer  shall  then  act  as 
President,  (comma)  and  such  Of- 
ficer shall  act  accordingly,  until  the 
Disability  be  removed,  or  a  Presi- 
dent shall  be  elected."  Ibid.,  Vol. 
2,  pp.  598-599,  626. 
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fKJwers  shall  devolve  upon  him,  and  that  he  shall  exercise  the 
office  of  Presidents  The  delegates  in  the  ratifying  Conventions,  and 
Hamilton  in  The  Federalist,  used  the  same  guarded  language.^  If  any 
of  them  had  thought  the  President's  successor  would  actually  become 
the  President,  it  would  have  been  easier  to  have  said  "become 
President"  than  to  have  engaged  in  circumlocution. 

Seemingly  oblivious  to  the  intent  of  the  Constitution,  all  seven 
Vice-Presidents,  who  have  succeeded  to  the  Presidency,  have  taken 
the  presidential  oath  and  have  been  generally  recognized  as  Presi- 
dent of  the  United  States.  William  Henry  Harrison  was  the  first 
President  to  die  in  office;  and  it  was  then  decided  that  the  Con- 
stitution provided  that  Vice-President  John  Tyler  should  become  the 
President  and  serve  until  the  end  of  the  term  for  which  Harrison 
and  he  had  been  elected.  Exactly  how  and  by  whom  the  decision 
was  made  is  uncertain,  but  all  evidence  indicates  that  the  Cabinet, 
whose  ranking  member  was  Daniel  Webster,  a  constitutional  lawyer 
of  no  mean  repute,  so  decided.^  Although  Tyler  thought  himself 
qualified  to  exercise  presidential  power  without  any  oath  other  than 
the  one  he  had  taken  as    Vice-President,  he  took  the  presidential 

'Art.  I,  Sec.  3,  cl.  S;  Art.  II,  Sec.  1,  cl.  6;  Amendments  XII  and  XX. 

"Amendment  proposed  by  the  New  York  Convention,  Jonathan  Elliot,  The 
Debates  in  the  Several  States  (2d  ed.,  Philadelphia,  1866),  Vol.  2,  p.  408; 
Monroe  and  Madison,  ibid..  Vol.  3,  pp.  487-490;  Martin,  ibid.,  Vol.  1,  p.  378. 
H.  C.  Lodge  (ed.),  The  Federalist  (New  York,  1892),  No.  68,  pp.  427-428. 

'SDva,  op.  cit.,  pp.  22-37;  George  Ticknor  Curtis,  Hfe  of  Daniel  Webster 
(New  York,  1870),  Vol.  2,  p.  67n.  Thomas  Ewing  III,  the  grandson  of 
Harrison's  Secretary  of  the  Treasury,  wrote  in  a  letter  to  the  New  York  Times, 
Dec.  10,  1921:  "Mr.  Webster  expressed  the  opinion  that  even  though  the 
President  survived  the  period  of  inability  and  became  capable  of  performing 
the  duties  of  his  office  during  the  term  for  which  he  was  elected,  he  would 
not  displace  the  Vice  President  who  had  assumed  the  duties  of  that  office." 
Then  speaking  of  President  Wilson's  illness,  Attorney  Ewing  said:  "If  that 
opinion  is  correct  there  could  be  no  temporary  displacement  of  the  President. 
This  of  course  adds  greatly  to  the  seriousness  of  the  step  in  the  event  that  the 
President  has  not  died  but  is  merely  incapacitated."  At  the  time  Ewing  wrote 
this  letter,  he  possessed  over  seventy  boxes,  barrels,  and  suitcases  of  his  grand- 
father's papers.  These  papers  have  been  in  the  possession  of  the  Library  of 
Congress  since  November,  1946,  but  have  not  been  sorted,  indexed,  or  made 
available  for  research  purposes.  Dr.  Elizabeth  McPherson,  a  member  of  the 
Library's  staff,  examined  six  letter  books,  2000  unbound  letters,  and  a  sixty- 
five  page  journal  covering  the-  period  of  the  elder  Ewing's  service  in  the 
Harrison-Tyler  Cabinet,  but  found  no  reference  to  presidential  succession 
Whether  the  younger  Ewing  based  his  letter  on  these  papers  is  not  known; 
but  correspondence  with  the  Ewing  family  confirms  that  he  was  familiar  with 
the  papers. 
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oath  so  doubt  could  not  arise  concerning  the  legality  of  his  acts 
as  Chief  Executive.^o  Apparently  Webster  thought  this  was  the 
proper  procedure,  because  it  was  he  who  offered  the  resolution 
in  1850  for  the  two  Houses  to  assemble  for  the  administration 
of  the  presidential  oath  to  Millard  Fillmore.^^ 

Not  all  of  Tyler's  contemporaries  approved  of  the  decision 
that  he  had  become  President.  Many  of  the  newspapers  at  the 
tune  viewed  him  merely  as  the  Vice-President  who  was  acting 
as  President.  They  did  not,  however,  object  to  his  taking  the 
presidential  oath,  but  no  one  argued  that  the  taking  of  this 
oath  actually  made  him  the  President.^^  Among  those  who  agreed 
that  Tyler  had  not  become  President  were  John  Quincy  Adams, 
and  the  man  who  hoped  to  be  the  power  behind  the  throne  during 
the  regency  of  John  Tyler,  none  other  than  Henry  Clay  himself.^^ 

**James  D.  Richardson,  Messages  and  Papers  of  the  Presidents,  1889-1897 
(Washington,  1897),  Vol.  4,  pp.  31-32;  Herbert  W.  Horwill,  The  Usages  of  the 
American  Constitution  (Glasgow,  1925),  pp.  70-71;  Lyon  Tyler,  The  Letters 
and  Times  of  the  Tylers  (Richmond,  1885),  Vol.  2,  p.  12;  Samuel  Tyler, 
Memoir  of  Roger  Brooke  Taney  (Baltimore,  1872),  pp.  295-296;  Peter  R. 
Levin,  Seven  by  Chance;  Accidental  Presidents  (New  York,  1948),  pp.  27-28. 

*^Webster's  resolution  provided  that  both  Houses  should  assemble  for  the 
administration  of  the  oath  "prescribed  by  the  constitution  to  the  late  Vice 
President  of  the  United  States,  to  enable  him  to  discharge  the  ixiwers  and 
duties  of  the  office  of  President  of  the  United  States,  devolved  on  him  by 
the  death  of  Zachary  Taylor.  .  .  ."  S.  Jour.,  31st  Cong.,  1st  Sess.  (July  10, 
1850).  Webster's  phraseology,  "late  Vice  President,"  implies  that  he  thought 
Fillmore  was  already  the  President  even  though  he  had  not  yet  taken  the  oath. 
The  most  nearly  correct  view  probably  is  that  the  taking  of  the  oath  does  not 
make  anyone  the  President.  It  is  Corwin's  thesis  that  taking  the  oath  by  one 
elected  to  the  Presidency  does  not  make  the  man  President,  but  is  merely  his 
first  duty.  Corwin  thinks  the  man  is  already  in  office  when  he  takes  the 
oath,  and  points  out  that  the  Constitution  says  it  is  the  President,  not  the  Presi- 
dent-elect, who  takes  the  oath.  As  Corwin  mentions,  the  Act  of  March  1,  1792, 
assumed  that  Washington  became  President  on  March  4,  1789,  although  he 
did  not  take  the  oath  until  April  30th.  Edward  S.  Corwin,  The  President: 
Office  and  Powers  (New  York,  1940),  pp.  59,  148-149,  341.  In  any  case, 
succeeding  Vice-Presidents  must  have  thought  the  presidential  oath  important, 
for  all  seven  of  them  took  it,  and  Arthur  and  Coolidge  took  it  twice.  Harper's 
Weekly,  Vol.  25,  p.  660  (1881);  New  York  Times,  Feb.  3,  1932. 

**For  example:  Harrisburg  Intelligencer  (Whig)  reprinted  in  the  DaUy 
National  Intelligencer,  April  12,  1841;  Richmond  Enquirer  (Dem.)  reprinted 
in  the  Washington  Globe,  April  12,  1841 ;  New  York  Evening  Post  (Dem.) 
reprinted  in  Niles  National  Register,  April  24,  1841. 

^'Charles  Francies  Adams  (ed.),  Memoirs  of  John  Quincy  Adams  (Phila- 
delphia, 1876),  Vol.  10,  pp.  461-465;  Vol.  12,  p.  176;  Lyon  Tyler,  op.  cit.. 
Vol.  2,  p.  30;  Calvin  Colton  (ed.).  The  Works  of  Henry  Clay  (New  York, 
1904),  Vol.  2,  pp.  355-356. 
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Qay  must  have  changed  his  mind,  for  he  voted  with  the  majority 
eight  weeks  later  when  both  houses  of  Congress,  over  the  strong 
opposition  of  John  McKeon,  William  Allen,  and  Benjamin  Tap{>en, 
recognized  John  Tyler  as  President  of  the  United  States.^*  With- 
in a  few  weeks  after  Congress  approved  Tyler's  succession,  the 
whole  matter  was  practically  forgotten. 

The  precedent  set  by  Tyler  has  since  been  confirmed  six  times. 
The  status  and  tenure  of  Fillmore,  Arthur,  Theodore  Roosevelt, 
Coolidge  and  Truman  have  never  been  seriously  questioned.  At 
the  time  of  Johnson's  impeachment,  however,  his  presidential  status 
was  disputed;  but  nobody  suggested  calling  a  special  election  to 
choose  a  President  who  would  displace  him  before  the  end  of 
Lincoln's  second  term.  The  original  resolution  providing  for  the 
impeachment  of  Johnson  styled  him  "Vice-President  and  acting 
President  of  the  United  States."  It  seemed  necessary,  however, 
to  recognize  Johnson  as  the  President  in  order  to  remove  him;^^ 
but  it  was  Senator  Fessenden's  conviction  that  he  had  become 
President,  which  saved  Lincoln's  successor  from  removal.^^  Actually 

^*Cong.  Globe,  27th  Cong.,  1st  Sess.,  Vol.  10  (May  31  -  June  1,  1841). 

**If  Johnson  were  the  President,  Chief  Justice  Chase  would  preside  at  the 
trial;  and  the  President  pro  tempore  of  the  Senate,  Ben  Wade,  whose  vote  was 
necessary  for  conviction,  would  be  a  voting  member  of  the  court.  If,  on 
the  other  hand,  Johnson  were  merely  the  Vice-President,  Wade  would  preside 
and  whether  he  would  have  a  vote  or  not  was  questionable.  Although  Wade 
would  have  become  the  acting  President  if  Johnson  had  been  removed,  he  not 
only  sat  as  a  member  of  the  impeachment  court,  but  he  also  voted  for  removal. 
David  Miller  Dewitt,  The  Impeachment  and  Trial  of  Andrew  Johnson  (New 
York,  1903),  pp.  152,  380,  390-393,  553,  576. 

*'The  chief  charge  against  Johnson  was  that  he  had  violated  the  Tenure 
of  Office  Act  by  removing  Secretary  of  War  Stanton,  a  Lincoln  appointee, 
without  the  consent  of  the  Senate.  The  act  provided  that  such  removals  could 
not  be  made  without  senatorial  consent,  but  an  appointee's  title  to  office 
expired  one  month  after  the  expiration  of  the  term  of  the  President  by  whom 
the  officer  was  appointed.  If  Johnson  were  still  the  Vice-President,  he  had 
violated  the  law.  On  the  other  hand,  if  Johnson  had  become  the  President, 
Stanton's  tenure  had  expired,  and  thus  Johnson  had  not  violated  the  act. 
Although  Boutwell  argued  that  Johnson  was  the  President  when  the  impeach- 
ment court  was  being  established,  he  later  argued  that  the  term  of  President 
was  four  years,  and  that  not  the  office  and  its  term,  but  the  powers  and 
duties  of  the  President,  had  devolved  upon  Johnson.  He  said  Johnson  had 
no  term,  and  it  was  during  Lincoln's  second  term  that  Stanton  had  been  re- 
moved. Dewitt,  op.  cit.,  pp.  367-'369,  411,  424-425.  Senator  Fessenden's  vote 
was  necessary  for  removal.  But  the  Senator  from  Maine  thought  Johnson  had 
become  President  and,  therefore,  had  not  violated  the  Tenure  of  Office  Act 
Consequently,  he  voted  for  acquittal.  Francis  Fessenden,  William  Pitt  Fess- 
enden  (New  York,  1907),  Vol.  2,  pp.  246-250. 


242  The  Journal  of  Politics  [Vol.  11 

the  precedent  according  to  which  the  Vice-President  becomes 
President  was  confirmed  by  the  impeachment  of  Johnson  as 
President.!'^ 

Such  was  the  established  rule  of  succession  in  1881,  when  the 
first  serious  case  of  presidential  inability  occurred.  During  the 
eighty  days  of  Garfield's  fatal  illness,  he  performed  but  one  official 
act,  the  signing  of  an  extradition  paper.  The  daily  bulletins  of 
his  physicians  are  sufficient  evidence  that  he  was  unable  to  perform 
the  duties  of  his  office.  While  the  President  was  disabled,  there 
was  much  urgent  business  calling  for  the  immediate  attention 
of  the  Chief  Executive.  There  were  mail  frauds;  there  were  offi- 
cers to  be  commissioned;  the  country's  foreign  relations  were 
deteriorating;  but  only  routine  business,  which  could  be  handled 
by  the  department  heads  without  the  President's  supervision,  re- 
ceived attention.18  xhe  question  that  most  complicated  the  prob- 
lem was  whether  or  not  Vice-President  Arthur  would  become  the 
President  for  the  remainder  of  the  term  if  called  to  act  in  that 
capacity.  Some  respected  legal  opinion  held  that  the  Vice-Presi- 
dent would  assume  the  office  in  case  of  inability  just  as  in  case  of 
vacancy,  and  the  powers  and  duties  once  devolved  could  not  be 
returned  to  the  President  when  the  disability  was  removed.^^ 
Although  the  great  weight  of  opinion  favored  the  President's  re- 
sumption of  his  powers  and  duties  when  he  recovered,2o  the 
Cabinet  was  impressed  by  the  arguments  to  the  contrary. 

When  it  appeared  that  Garfield  would  recover,  the  Cabinet  met 
and  discussed  the  inability  question.  There  was  unanimous  agree- 
ment on  the  desirability  of  having  Arthur  act  as  President  during 
Garfield's  recuperation;   but  four  of  the  seven  Cabinet  members 

^''George  Boutwell,  Reminiscences  of  Sixty  Years  in  Public  Affairs  (New 
York,  1902),  Vol.  2,  p.  113. 

"George  F.  Howe,  Chester  A.  Arthur  (New  York,  1934),  pp.  152-153,  181; 
Boston  Evening  Transcript,  Aug.  25,  1811;  New  York  Herald,  Sept.  1,  5,  1881; 
New  York  Times,  Aug.  11,  1881. 

*"For  example:  Theodore  Dwisht,  "Presidential  Inability,"  No.  Am.  Rev., 
Vol.  133,  p.  436  (1881) ;  Judge  Dittenhoefer,  New  York  Herald,  Sept.  13,  1881. 

*"For  example:  Benjamin  Butler,  "Presidential  Inability,"  No.  Am.  Rev., 
Vol.  133,  p.  428  (1881);  Thomas  M.  Cooley,  "Presidential  Inability,"  ibid., 
422;  Lyman  Trumbull,  "Presidential  Inability,"  ibid.,  417;  George  Ticknor 
Curtis,  "Presidential  Inability,"  Harper's  Weekly,  Vol.  25,  p.  631  (1881); 
former  Attorney  General  Jeremiah  Black,  Governor  Littlefield  of  R.  I.,  and 
Governor  Bigelow  of  Conn.,  New  York  Herald,  Sept.  6,  1881;  Judges  Lyman 
Trumbull  and  Elias  Griswold,  ibid.,  Sept.  9,  1881 ;  former  Attorney  General 
Schoonmaker,  ibid.,  Sept.  17,  1881. 
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thought  there  could  be  no  temporary  devolution  of  presidential 
power  on  the  Vice-President.  In  view  of  this  conflicting  opinion, 
the  Cabinet  concluded  that  it  would  be  unfair  to  advise  Garfield 
to  invite  Arthur  to  act  as  President  without  first  presenting  all 
the  questions  for  the  President's  consideration,  because  it  might 
mean  that  they  were  asking  the  President  to  abdicate  for  the  rest 
of  the  term.  All  agreed  that  the  President  was  too  ill  to  have  these 
questions  presented  to  him.  The  Cabinet  thought  the  shock  of 
taking  any  action  on  the  matter  might  cause  his  death,  so  the 
question  was  dropped.^i  Garfield's  demise  made  it  unnecessary  to 
solve  the  dilemma  in  1881,  and  the  problem  was  not  raised  again 
until  Wilson  fell  ill  in  1919. 

Wilson's  inability  was  probably  more  detrimental  to  the  public 
interest  than  Garfield's,  not  only  because  it  lasted  for  a  longer 
period  but  also  because  it  occurred  during  the  struggle  for  the 
League  of  Nations.  There  can  be  no  question  that  Wilson  was 
unable  to  perform  his  presidential  duties  much  of  the  time  from 
September  25,  1919,  to  March  3,  1921.  During  the  special  session 
of  the  Sixty-sixth  Congress,  twenty-eight  acts  became  law  owing 
to  the  President's  failure  to  pass  on  them  within  the  requisite  ten 
days.22  Wilson  did  not  meet  his  Cabinet  for  eight  months  during 
his  illness.23  The  Senate  Committee  on  Foreign  Relations  was 
unable  to  get  any  action  from  the  President  on  the  matter  of  the 
Shantung  Settlement. 2*  The  Constitution  says  that  the  Presi- 
dent shall  receive  the  representatives  of  foreign  states,  but  Vis- 
count Grey,  the  British  Ambassador,  spent  four  months  in  Wash- 
ington without  seeing  the  President  once.25  At  one  time  Senator 
Hitchcock,  the  Democratic  leader  in  the  Senate,  thought  he  might 
be  able  to  get  the  Republicans  to  compromise  on  the  Versailles 

"ATew  York  Herald,  Sept.  2,  1881;  New  York  Tribune,  Sept.  2,  1881.  On 
Sept.  4,  1881,  the  New  York  Times  reported  that  Secretary  of  State  Blaine^ 
Secretary  of  the  Navy  Hunt,  and  Secretary  of  War  Lincoln  thought  the  Vice- 
President  could  temporarily  act  as  President;  but  Attorney  General  MacVeagh, 
Postmaster  General  James,  Secretary  of  the  Treasury  Windom,  and  Secretary 
of  the  Interior  Kirkwood  were  of  the  contrary  opinion. 

^^Lindsay  Rogers,  "The  President's  Illness,"  Am.  Pol.  Sci.  Rev.,  Vol.  14,  pp. 
87-88   (1920). 

"David  Houston,  Eight  Years  with  Wilson's  Cabinet  (New  York,  1926), 
Vol.  2,  pp.  69-70;  David  Lawrence,  The  True  Story  of  Woodrow  Wilson  (New 
York,   1924),  p.   298. 

"New  York  Times,  Oct.  14,  1919. 

"^Horwill,  op.  cit.,  pp.  80-81. 
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Treaty,  but  Wilson's  physicians  refused  to  let  him  see  the  Presi- 
dent and,  as  Hitchcock  said,  he  had  to  consult  with  the  President 
before  the  Democratic  Senators  could  do  anything.^e  Although  it 
was  reported  five  days  later  that  Hitchcock  had  seen  the  President 
three  timeSjS''  it  was  plainly  evident  that  there  was  an  inable 
President  in  the  White  House.  Many  students  of  the  period  agree 
that  public  business  in  general,  and  the  fate  of  the  treaty  in  par- 
ticular, were  affected  by  the  President's  isolation  from  public 
opinion,  from  his  advisers,  and  from  congressional  leaders.^s 

Public  affairs  were  conducted  much  as  they  had  been  during 
Garfield's  illness.  Either  presidential  powers  and  duties  were  not 
discharged  or  were  handled  in  such  manner  as  the  Cabinet,  the 
President's  family  and  his  personal  entourage  could  devise.  There 
seems  to  be  almost  unanimous  agreement  that  state  papers  were 
given  to  Mrs.  Wilson  first.  If  she  had  any  doubt  as  to  the  effect 
they  would  have  on  her  husband,  she  submitted  them  to  Dr. 
Grayson.  If  Dr.  Grayson  thought  the  President  was  strong  enough 
to  pass  judgment  on  them  without  injuring  his  health,  they  were 
shown  to  him.  If  not,  there  were  deferred  or  passed  on  to  Secretary 
of  the  Treasurer  Houston,  or  a  few  others  in  whom  Mrs.  Wilson 
had  confidence.  2  9  That  this  situation  existed  was  rather  widely 
known  at  the  time;  yet  there  was  no  serious  movement  for  the 
devolution  of  presidential  power  on  Vice-President  Marshall. 

The  possibility  of  inviting  Marshall  to  act  as  President  was 
discussed  several  times.  On  March,  1920,  the  House  Committee 
on  the  Judiciary  held  hearings  on  three  bills  and  one  proposed 
constitutional  amendment  for  the  declaration  of  such  an  inability. 
The  hearings  served  only  to  bring  out  almost  insurmountable  con- 
stitutional  problems,   the   most   difficult   of   which   was   whether 

"New  York  Times,  Nov.  30,  1919. 

»76«f.,  Dec.  S,  1919. 

•"Charles  Seymour  (ed.)»  The  Intimate  Papers  of  Colonel  House  (Boston, 
1926-28),  Vol.  4,  pp.  506-507,  509-512;  Lawrence,  op.  cit.,  p.  299;  Edith  G. 
Reid,  Woodrow  Wilson  (New  York,  1934),  pp.  224-230;  William  Allen  White, 
Woodrow  Wilson  (Boston,  1925),  pp.  448-460;  John  K.  Winkler,  Woodrow 
Wilson  (New  York,  1933),  pp.  286-299. 

**Mrs.  Wilson  herself  confirms  much  of  this.  Edith  Boiling  Wilson,  My 
Memoir  (Indianapolis,  1939),  pp.  288-290,  as  does  Houston,  the  Cabinet 
member  in  whom  Mrs.  Wilson  had  the  most  confidence;  op.  cit..  Vol.  2,  pp. 
60-66.  See  also  Irwin  Hoover,  Forty-Two  Years  in  the  White  House  (Boston, 
1934),  pp.  105-106;  Lawrence,  op.  cit.,  pp.  283-309;  Reid,  op.  cit.,  pp.  224-230; 
Winkler,  op.  cit.,  pp.  287-288.  See  especially  Joseph  P.  Tumulty,  Woodrow 
WUson  As  I  Know  Him  (New  York,  1921),  pp.  437-438. 
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or  not  the  President  could  be  restored  to  his  powers  and  duties 
when  he  recovered.  Authorities  were  cited  on  both  sides  of  the 
question,  but  the  committee  could  reach  no  conclusion  and  reported 
none  of  the  measures.^o  At  another  time,  the  Senate  Committee 
on  Foreign  Relations  sent  Senators  Fall  and  Hitchcock  as  a 
special  sub-committee  to  interview  the  President  to  determine  the 
truth  or  falsity  of  the  many  rumors  that  he  was  in  no  physical  or 
mental  condition  to  attend  to  important  public  business.  They 
were  with  the  President  forty  minutes,  found  him  in  bed  but 
mentally  vigorous,  and  the  visit  came  to  nothing.^i 

The  Cabinet  also  considered  asking  the  Vice-President  to  act 
as  President;  but  the  White  House  circle  fought  the  move.^^ 
When  Lansing  suggested  this  possibility,  Tumulty,  the  President's 
secretary,  was  indignant  and  reproached  the  Secretary  of  State  for 
his  lack  of  devotion  to  Wilson.    Tumulty  quotes  himself  as  saying: 

You  may  rest  assured  that  while  Woodrow  Wilson  is  lying  in  the  White  House 
on  the  broad  of  his  back  I  will  not  be  a  party  to  ousting  him.  He  has  been 
too  kind,  too  loyal,  and  too  wonderful  to  me  to  receive  such  treatment  at  my 
hands.33 

Tumulty's  objection  to  the  devolution  of  executive  power  on  the 
Vice-President  seems  to  have  been  based  on  the  thought  that  it 
would  displace  Wilson.  The  President  apparently  took  the  same  view. 
Tumulty  quotes  Wilson  as  declaring  on  the  occasion  of  Lansing's 
forced  resignation:  "Tumulty,  it  is  never  the  wrong  time  to  spike 
disloyalty.  When  Lansing  sought  to  oust  me,  I  was  on  my  back. 
I  am  on  my  feet  now  and  I  will  not  have  disloyalty  about  me."^* 
Because  of  the  fear  that  a  succeeding  Vice-President  displaces 
the  disabled  President,  the  Cabinet,  in  the  case  of  Garfield,  and  the 
White  House  circle,  in  the  case  of  Wilson,  decided  on  the  basis 
of  personal  loyalty  to  the  disabled  President  whether  an  inability 

"Hearings  on  H.  R.  12609,  12647,  and  H.  J.  Res.  297;  H.  R.  Coram,  on 
the  Judiciary,  66th  Cong.,  2d  Sess.,  (1920). 

'^'^New  York  Times,  Dec.  6,  1919.  See  also  Hitchcock's  account  of  this 
incident,  in  John  M.  Mathews  and  Clarence  A.  Berdahl,  Documents  and 
Readings  in  American  Government  (New  York,  1928),  pp.  111-113. 

"'Houston,  op.  cit.,  Vol.  2,  pp.  37-39;  Tumulty,  op.  cit.,  pp.  443-446. 

"'Tumulty,  op.  cit.,  p.  444.    [Italics  supplied.] 

"Vftj'd.,  p.  445.  [Italics  supplied.]  In  1885,  Wilson  wrote  that  the  \^ce- 
President's  importance  consists  in  that  he  may  cease  to  be  Vice-President.  Con- 
gressional Government  (New  York,  1885),  pp.  240-241.  See  also  Reid,  op.  cit., 
p.  223. 


246  The  Journal  of  Politics  [Vol.  11 

the  Constitution  intended  "the  Same  shall  devolve  on  the  Vice- 
existed  or  not,  and  on  both  occasions  the  decision  was  contrary 
to  fact.  The  usage  by  which  the  Vice-President  is  transformed  into 
a  President  has  practically  nullified  the  constitutional  provision 
for  the  administration  of  the  executive  branch  of  the  government 
when  a  President  becomes  incapacitated.  It  is  important,  therefore, 
to  consider  the  reasoning  by  which  the  precedent  has  been  sus- 
tained in  case  of  the  President's  death,  and  by  what  logic  it  has 
been  extended  to  the  case  of  his  inability. 

In  substantiation  of  the  thesis  that  the  Vice-President  becomes 
President  when  there  is  a  vacancy  or  inability  in  the  superior  office 
it  is  said  that  the  Constitution  itself  provides  that  the  presidential 
office,  not  merely  its  powers  and  duties,  shall  devolve  upon  the 
Vice-President.3  5  The  argument  runs  that  not  only  is  this  true 
grammatically,  but  that  the  framers  of  the  Constitution  intended 
it  to  be  the  case.  In  answer  to  this  assertion,  it  can  be  pointed  out 
that  syntactically  "the  Same"  as  used  in  the  succession  clause  may 
refer  to  "Powers  and  Duties  of  the  said  Office"  as  well  as  to  "said 
Office."^^  In  reply  to  the  contention  that  the  framers  of  the 
Constitution  intended  the  office  as  well  as  its  powers  and  duties 
to  pass  to  the  Vice-President,  it  is  necessary  only  to  point  to  the 
records  of  the  Federal  Convention.^'''     Although  the  framers  of 

'"For  a  general  exposition  of  the  thesis  that  the  Vice-President  actually  be- 
comes the  President,  see  for  example:  Wise  and  Walker,  Cong.  Globe,  27th 
Cong.,  1st  Sess.,  Vol.  10  (June  1,  1841) ;  Jones,  Cong.  Rec,  47th  Cong.,  1st 
Sess.,  Vol.  13  (Dec.  16,  19,  1881);  Hannis  Taylor,  Cong.  Rec,  65th  Cong.,  3d 
Sess.,  Vol.  57  (Dec.  3,  1918) ;  Justice  Blatchford  in  Merriam  v.  Clinch,  17  Fed. 
68,  70.    See  also  Dittenhoefer  and  Dwight,  cited  in  n.  19,  supra. 

*"It  is  a  rule  of  Latin  grammar  that  the  immediately  preceding  noun  is 
the  antecedent  of  the  relative  which  follows,  in  which  case  "the  Same"  would 
refer  to  office.  Accepted  English  usage,  however,  does  not  always  conform 
to  this  rule,  nor  did  it  in  the  period  when  the  Constitution  was  written.  In 
English  the  antecedent  is  frequently  the  last  grammatical  unit  used  as  a  sub- 
stantive, in  which  case  the  antecedent  would  be  "Powers  and  Duties  of  the 
said  Office."  Sir  James  Murray,  A  New  English  Dictionary  on  Historical 
Principles  (Oxford,  1889-1928),  Vol.  8,  Pt.  2,  p.  75. 

*^For  a  general  exposition  of  the  thesis  that  the  successor  does  not  become 
President  but  merely  acts  as  such,  see  for  example:  McKeon,  Allen,  Tappen, 
Cong.  Globe,  27th  Cong.,  1st  Sess.,  Vol,  10  (May  31,  June  1,  1841) ;  Maxey, 
Cong.  Rec,  47th  Cong.,  1st  Sess.,  Vol.  13  (Dec.  14,  1881) ;  Lapham,  Cong.  Rec, 
47th  Cong.,  2d  Sess.,  Vol.  14  (Jan.  6,  1883);  Henry  E.  Davis,  "Inability  of 
the  President,"  S.  Doc.  308,  6Sth  Cong.,  3d  Sess.;  John  B.  Leavitt,  "A  Solution 
of  the  Presidential  Inability  Problem,"  Am.  Bar.  Assoc.  Jour.,  Vol.  8,  pp.  189- 
190  (1922). 
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President"  to  be  equivalent  to  "the  Vice-President  shall  exercise 
those  Powers  and  Duties,"  the  difference  in  the  language  used  in 
the  two  parts  of  the  succession  clause  is  frequently  cited  to  buttress 
the  proposition  that  the  Vice-President  becomes  President  when 
called  to  act  as  such.  It  is  claimed  that  in  case  of  single  vacancy, 
the  office  devolves  upon  the  Vice-President  for  the  remainder  of 
the  term,  but  in  case  both  the  Presidency  and  Vice-Presidency 
are  vacant,  the  designated  officer  acts  as  President  ad  interim. 

It  has  been  asserted  that  the  adverbial  clause,  "until  the  Dis- 
ability be  removed,  or  a  President  shall  be  elected,"  modifies  only 
the  clause  providing  for  an  officer  to  act  as  President.  Some  have 
even  gone  so  far  as  to  say  that  the  limiting  clause  is  separated  by 
a  semicolon  from  the  clause  providing  for  the  succession  of  the  Vice- 
President  and  refers,  therefore,  only  to  the  officer  who  might  be 
designated  to  act  as  President.  In  consequence,  they  argue,  once 
the  Vice-President  succeeds,  he  takes  the  office  without  limitation 
for  the  remainder  of  the  term.  It  is  absurd  to  hold  that  the 
adverbial  clause,  "until  the  Disability  be  removed,"  limits  the 
tenure  of  a  designated  officer  who  acts  as  President  but  does  not 
apply  to  the  Vice-President  who  becomes  President.  As  the  New 
York  Tribune  asked  editorially:  What  kind  of  sense  does  it  make 
to  say  that,  if  the  President  becomes  ill,  the  Vice-President  replaces 
him  for  the  rest  of  the  term;  but  if  the  Vice-President,  who  has 
succeeded  the  President,  becomes  ill,  also,  he  can  assume  the 
exercise  of  presidential  power  when  he  recovers?^® 

Some  have  tried  to  escape  this  conclusion  by  arguing  that  the 
office  devolves  on  the  Vice-President  in  case  of  vacancy  in  the 
Presidency,  but  in  case  of  disability  only  its  powers  and  duties 
devolve  on  him  for  the  duration  of  the  inability.^o  The  difficulty 
is  that  the  Consititution  makes  no  distinction  between  the  status 
of  one  who  succeeds  because  of  vacancy  and  of  one  who  succeeds 
because  of  inability.     The  same  thing  devolves  in  both  cases.*" 

"Aug.  16,  1881. 

''See  for  example:  Cooley,  op.  cit.,  pp.  122-124;  George  Ticknor  Curtis, 
"Presidential  Inability,"  Harper's  Weekly,  Vol.  25,  p.  583  (1881);  J.  Alexander 
Fulton,"Presidential  Inability,"  Albany  Law  Jour.,  Vol.  24,  pp.  286-287  (Oct 
8,  1881) ;  the  colloquy  between  Representatives  Walsh  and  Fess,  Hearings,  op. 
cit.,  p.  40. 

"None  of  the  various  drafts  of  the  Constitution  distinguished  between  the 
status  of  one  who  succeeds  in  case  of  vacancy  and  of  one  who  succeeds  be- 
cause of  inability,  nor  is  there  anything  in  the  records  of  the  Convention  to 
indicate  that  such  a  distinction  was  intended.    All  of  the  records  show  that  the 
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Others  have  tried  to  evade  this  difficulty  by  saying  the  Vice-Presi- 
dent becomes  President  in  case  of  inability  just  as  in  case  of 
vacancy,  but  that  he  ceases  to  be  President  when  the  disability  is 
removed.  *i  The  trouble  with  this  position  is  that  it  creates  the 
anomaly  of  two  Presidents  at  once  or  necessitates  the  removal  of 
the  disabled  President.  It  also  requires  the  removal  of  the  second 
President  at  the  termination  of  the  first  President's  inability;  yet 
the  only  method  for  removal  of  a  President  from  office  is  im- 
peachment by  the  House  and  conviction  by  the  Senate. 

If  one  holds  that  a  succeeding  Vice-President  does  not  become 
President,  he  is  not  troubled  by  these  inconsistencies.  He  does 
not  have  to  explain  why  seven  ^'Presidents"  have  had  a  term 
of  less  than  four  years  while  the  Constitution  provides  a  four  year 
term  for  the  President  unless  he  dies,  resigns,  or  is  removed  before 
the  expiration  of  that  term.  There  is  no  need  for  distinguishing 
between  a  Vice-President  upon  whom  presidential  power  devolves 
and  an  officer  who  acts  as  President.  There  is  no  need  for  dis- 
tinguishing between  vacancy  and  inability.  In  all  cases  the  suc- 
cessor merely  acts  as  President  ad  interim.  This  view  greatly 
simplifies  the  problem  of  handling  cases  of  disability  because  it 
allows  the  Vice-President  to  act  as  President  for  the  duration  of 
the  inability  without  displacing  the  President  or  without  causing 
the  anomaly  of  two  Presidents.  It  allows  the  Vice-President  to 
discharge  the  presidential  functions  as  a  part  of  his  vice-presiden- 
tial duties  and  to  do  so  under  his  oath  as  Vice-President.  As 
Senator  Lapham  said  in  1883,  the  Vice-President  commits  himself 
solemnly  to  discharge  all  the  duties  of  the  office  of  Vice-President, 
one  of  which  is  to  perform  the  functions  of  the  Presidency  when 
they  devolve  upon  him  because  of  vacancy  or  inability  in  the 
superior  office.*  ^ 

devolution  of  power  in  case  of  inability  was  intended  only  for  tne  duration  of 
the  inability.  Farrand,  op.  cit.,  Vol.  3,  p.  600;  Vol.  2,  pp.  172,  186,  495,  499, 
532,  535,  573,  598-599,  659. 

*^See  for  example:     Judge  Griswold,  New  York  Herald,  Sept.  9,  1881. 

*'Cong.  Rec,  47th  Cong.,  2d  Sess.,  Vol.  14  (Jan.  6,  1883).  The  Constitution 
requires  the  President  to  take  the  oath;  but  in  the  case  of  an  acting  President 
one  may  ask  whether  his  taking  the  oath  is  a  legal  obligation  or  mere  custom. 
It  seems  to  be  assumed  that  the  taking  of  the  presidential  oath  is  a  prerequisite 
to  the  exercise  of  presidential  power  and  that  this  oath  transforms  a  Vice- 
President  into  a  President;  but  it  is  contended  at  the  same  time  that  the 
officer  designated  by  the  Congress  would  not  become  the  President  although, 
presumably,  the  same  oath  would  be  a  prerequisite  to  his  exercise  of  presidential 
power  also.    See  n.  11,  supra. 
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The  objection  to  this  interpretation  of  the  succession  clause  is 
that  the  Constitution  vests  executive  power  in  the  President  and 
thus  by  implication  forbids  its  exercise  by  anyone  who  is  not 
actually  the  President.  The  Constitution  commands  that  the 
President  shall  take  care  that  the  laws  be  faithfully  executed. 
Specific  grants  of  executive  power  made  by  the  Constitution  are 
made  to  him.  Attorney  General  Caleb  Cushing  thought  the 
President,  the  man  holding  the  presidential  office,  and  he  alone, 
could  exercise  the  executive  powers  specifically  granted  in  the 
Constitution;  that  the  act  of  signing  and  vetoing  bills  was  a 
personal  act  of  the  President  and  could  not  be  exercised  by  any 
other.43  Although  the  Supreme  Court  has  upheld  the  delegation 
of  certain  powers  by  the  President  to  the  department  heads  and 
has  said  that  their  acts  are  presumed  to  be  his  and  are  binding 
within  the  sphere  of  the  President's  legal  and  constitutional 
authority,**  the  courts  have  denied  anyone  the  right  to  exercise 
for  the  President  a  power  which  from  the  nature  of  the  case  re- 
quires the  President's  personal  judgment.*^  A  study  of  the  cases  in 
which  the  delegation  of  executive  power  has  been  upheld  will  show 
that  in  every  case,  the  power  in  question  was  one  granted  to  the 
President  by  statute.  Not  once  has  the  Court  upheld  the  delegation 
ol  power  directly  vested  in  the  President  by  the  Constitution.  As 
Professor  Corwin  says,  the  Constitution  knows  a  single  executive 
power,  that  of  the  President,  whose  duty  it  is  to  see  that  the  laws 
be  faithfully  executed,  a  duty  which,  legally,  it  is  his  obligation 
and  power  to  execute  personally.*^ 

The  argument  that  the  vesting  clause,  as  interpreted  by  the 
courts,  requires  one  to  become  President  in  order  to  exercise  those 
powers  vested  in  the  President  alone  is  not  unanswerable.  The 
restrictions  laid  down  by  the  courts  apply  to  the  delegation  of  exe- 

"0/».  Att.  Gen.  Vol.  7,  pp.  464-470  (1855). 

**Wilcox  V.  Jackson,  13  Pet.  498.  513  (1839) ;  United  States  v.  Eliason,  16 
Pet.  291,  302  (1842);  Williams  v.  United  States,  1  How.  290,  296-297  (1843); 
Confiscation  Cases,  20  Wall.  92,  109  (1874);  Wolsey  v.  Chapman,  101  U.  S. 
755,  769-770  (1879);  Runkle  v.  United  States,  122  U.  S.  543,  557  (1887); 
United  States  v.  Fletcher,  148  U,  S.  84,  88-91  (1893) ;  United  States  ex  rel. 
French  v.  Weeks,  259  U.  S.  326,  334  (1922);  and  Caleb  Cushing,  op.  cit., 
pp.  453-460. 

"£x  parte  Field,  9  Fed.  1,  S  (1862);  Runkle  v.  United  States,  122  U.  S. 
S43,  557  (1887);  United  States  v.  Page,  137  U.  S.  673,  680-681  (1891); 
United  States  v.  Fletcher,  148  U.  S.  84,  88-91   (1893). 

*'Corwin,  op.  cit.,  pp.  76-82. 
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cutive  power  by  the  President  to  his  subordinates,  and  should 
not  by  analogy  be  extended  to  the  devolution  of  this  power  in  such 
a  way  as  to  defeat  the  purpose  of  the  succession  clause.  The 
records  of  the  Federal  Convention  give  no  indication  that  the 
framers  of  the  vesting  clause  would  preclude  the  possibility  of  an 
acting  President  in  case  of  vacancy  or  inability  in  the  Presidency. 
Their  sole  purpose  in  writing  the  vesting  clause  appears  to  have  been 
the  establishment  of  a  single,  as  contrasted  with  a  plural,  execu- 
tive.*'' The  purpose  of  the  succession  clause  seems  to  have  been 
to  provide  a  substitute  for  the  President  in  certain  cases,  not  to 
provide  for  the  creation  of  another  President.  The  rule  is  well 
established  that  the  different  clauses  should  be  given  effect  and 
reconciled  if  possible.  ^^  The  conclusion  is,  therefore,  that  the 
clause  vesting  executive  power  in  the  President  should  be  con- 
strued in  such  a  way  as  to  allow  for  an  acting  President,  who  will 
exercise  executive  power  in  case  of  the  President's  removal,  death, 
resignation,  or  inability  until  the  disability  passes  or  another  President 
is  elected. 

If  it  is  recognized  that  the  Vice-President  does  not  become  the 
President  in  case  of  the  President's  disability,  the  problem  of  what 
constitutes  inability  is  less  formidable,  since  the  disabled  Presi- 
dent is  not  thought  to  have  forfeited  his  offce.  Nearly  all  of  those 
who  hold  that  the  Constitution  provides  only  for  an  inability  of 
a  permanent  character  extending  throughout  the  remainder  of  the 
term  hold  also  that,  once  the  inability  is  established,  the  Vice-Pres- 
ident becomes  the  President  for  the  unexi^ired  portion  of  the  term. 
If  the  Vice-President  actually  displaces  the  incapacitated  President 
for  the  duration  of  the  term,  only  the  most  extended  disabilities 
should  be  held  to  fall  within  that  class  of  inabilities  which  devolves 
presidential  power  on  the  Vice-President.  If  the  Vice-Presdent 
merely  acts  as  President  for  the  duration  of  the  inability,  however, 
restriction  to  inabilities  extending  throughout  the  entire  term  seems 
unnecessary.  Even  if  this  limitation  on  the  meaning  of  inability  is 
ruled  out,  there  still  is  no  unanimous  agreement  on  its  definition. 
Some  hold  it  is  limited  to  mental  incapacity,  while  others  believe 
it  covers  any  disability  whatever  the  cause. 

"Farrand,  op.  cit.,  Vol.  1,  pp.  21,  63,  70,  72,  73,  79,  88,  90,  92,  93,  96,  105,  106, 
109,  225,  230,  236,  244,  247,  254,  261,  266,  272,  292;  Vol.  2,  pp.  22,  29,  100-101, 
116,  132,  134,  135,  145,  158,  171,  185,  401,  572,  597,  657;  Vol.  3,  pp.  132,  347; 
Vol.  4,  pp.  17,  46. 

*^Schick  V.  United  States,  195  U.  S.  65,  68  (1904). 
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During  Garfield's  illness  there  was  an  impressive  body  of 
opinion  which  held  that  the  only  disability  recognized  by  the  Con- 
stitution was  intellectual  incapacity.  Theodore  Dwight,  Professor 
of  Constitutional  Law  at  Columbia  College,  applied  the  common 
law  which  defined  the  term  as  mental  inability.  He  said  that  it 
was  such  an  incapacity  as  a  civil  court  would  recognize  as  unfitting 
a  man  to  make  a  grant,  but  not  including  physical  disability  such 
as  an  arm  injury  making  it  necessary  to  have  a  deputy  sign  for 
him.*^  Former  Senator  Eaton,  a  recognized  authority  on  the 
Constitution,  stated  that  the  succession  clause  provided  for  no 
disability  of  which  the  President  could  be  aware,  and  was  amazed 
at  the  suggestion  that  the  President  could  decide  his  own  disability. 
The  "inability,"  he  held,  must  be  one  such  as  insanity,  which  is 
patent  to  everyone  except  the  President.  As  long  as  the  President 
possesses  reason,  said  Eaton,  he  is  not  disabled  in  the  constitutional 
sense.5<^  Secretary  of  the  Interior  Kirkwood  likewise  thought 
the  Constitution  provided  only  for  mental  inability,  an  opinion 
with  which  Senator  McDonald  of  Indiana,  Governor  CuUum  of 
Illinois,  and  Judge  Trumbull  agreed.^^ 

There  is  an  equally  respectable  body  of  opinion  which  holds 
that  inability  is  not  restricted  to  mental  incapacity  but  that  if  the 
public  interest  suffers  because  the  President  is  unable  to  exercise 
his  powers,  whatever  the  cause,  a  case  of  inability  exists.  Benjamin 
Butler,  writing  with  reference  to  Garfield's  illness,  said  that  inability 
is  obvious  to  any  right  thinking  person.  If  an  emergency  arises 
and  the  President  is  unable  to  act,  the  Vice-President  is  to  assume 
presidential  power. ^^  Among  those  who  have  thus  broadly  defined 
''inability"  are  Congressman  George  M.  Robeson,  Judge  Elias 
Griswold,  Senator  Elbridge  G.  Lapham,  George  Ticknor  Curtis, 
and  Attorney  John  Brooks  Leavitt.^^     There  is  an  abundance  of 

"Dwight,  op.  cit.,  pp.  436-439. 

"''New  York  Times,  Sept.  2,  1881. 

•^Kirkwood,  Boston  Evening  Transcript,  July  16,  1881;  McDonald,  ibid., 
Aug.  19,  1881;  Cullum  and  Trumbull,  New  York  Herald,  Sept.  9,  1881. 

"Loc,  cit.,  428-430.  See  also  Harry  J.  Cole,  "To  What  Extent  Can  the 
President  of  the  United  States  Perform  the  Duties  of  His  Office  While  Abroad," 
Mass.  Law  Quar.,  Vol.  4,  pp.  180,  191-193  (1919). 

"'Robeson,  New  York  Tribune,  Sept.  2,  1881;  Griswold,  New  York  Herald, 
Sept.  9,  1881;  Lapham,  Cong.  Rec,  47th  Cong.,  2d  Sess.,  Vol.  14  (Jan.  6,  1883) ; 
Leavitt,  loc.  cit.,  p.  190  and  his  letter  to  the  New  York  Times,  Dec  6,  1921; 
Curtis,  op.  cit.,  p.  583. 
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conflicting  opinion  on  the  meaning  of  the  term,  but  none  is 
authoritative.  The  records  of  the  Federal  Convention  and  the  com- 
mentators on  the  Constitution  throw  no  light  on  the  question.  Since 
there  are  no  authorities  to  whom  one  can  turn  for  a  definition  of 
"inability,"  the  term  must  be  defined  on  the  bases  of  general 
principles  of  law  and  rules  governing  constitutional  interpretation. 

To  restrict  the  meaning  of  inability  to  mental  incapacity  would 
deprive  the  United  States  of  a  Chief  Executive  in  case  of  the  Presi- 
dent's physical  disability,  of  his  capture  by  the  enemy  in  time  of 
war,  and  on  other  occasions  when  the  President  is  mentally  com- 
petent yet  physically  unable  to  exercise  his  powers.  A  definition 
of  inability  which  fails  to  provide  for  the  exercise  of  executive 
power  at  all  times  is  contrary  to  the  legal  principle  that  executive 
power  is  a  continuing  one,  never  ending,  never  dormant,  never 
allowed  to  lapse,  and  that  there  must  be  someone  at  all  times 
to  exercise  the  power.^*  The  courts  say  that,  where  words  admit 
different  meaning,  the  one  consonant  with  the  object  in  view  is  to 
be  selected,  that  words  are  to  be  taken  in  their  natural  and  obvious 
sense  and  not  in  a  sense  unreasonably  restricted,  and  that  the 
Constitution  must  receive  a  practical  construction.^^  These  well 
established  rules  point  to  a  definition  of  "inability"  which  covers 
all  cases  in  which  the  President  is  in  fact  unable  to  exercise  a  power 
which  the  public  interest  requires  to  be  exercised.  The  cause  and 
duration  of  the  inability  are  immaterial;  the  question  is  one  of  fact. 

This  conclusion  would  mean  that  some  illnesses  and  absences 
are  inabilities  while  others  are  not.  In  time  of  war,  for  example,  an 
illness  of  a  few  days  may  be  more  serious  than  one  of  several  months 
at  another  time.  With  the  development  of  rapid  communication  and 
transportation,  absence  would  not  usually  be  an  inability  in  fact.  Al- 
though the  records  of  the  Philadelphia  Convention  show  that  the  Vice- 
President  was  intended  to  exercise  presidential  power  during  the  Pres- 
ident's absence,  usage  has  established  that  mere  absences  from  the 
United  States  is  not  a  disability  within  the  meaning  of  the  Constitu- 


^'Barrett  v.  Duff,  114  Kan.  220,  223  (1923) ;  Ex  parte  Crump,  13S  Pac. 
428,  433-436  (1913);  Ex  parte  Hawkins,  136  Pac.  991,  993  (1913);  In  re  an 
Act  Concerning  Alcoholic  Beverages,  130  N.  J.  L,  123,  129  (1943). 

'^"Aldrich  v.  Kinney,  4  Conn.  380,  385  (1822) ;  People  v.  Dawell,  25  Mich. 
247,  261  (1872);  Railroad  Co.  v.  Peniston,  18  Wall.  5,  31  (1873);  Pollock 
V.  Farmer's  Loan  and  Trust  Co.,  158  U.  S.  601,  618  (1895), 
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tion.'^®  This  is  not  to  say,  however,  that  some  absences  might  not  be 
inabilities.  The  answer  in  a  particular  case  would  depend  on  the 
facts.  Even  if  it  possesses  the  power  Congress  probably  cannot  de- 
fine inability  before  its  occurrence  in  such  a  way  as  to  cover  every 
contingency.^'''  The  most  Congress  can  do  is  to  declare  that  the 
term  "inability"  shall  cover  all  cases  in  which  the  President 
is  in  fact  unable  to  exercise  the  powers  and  discharge  the  duties 
of  his  office.  The  only  effect  of  a  declaration  would  be  to  put  the 
congressional  approval  on  well-established  principles  of  law  and 
constitutional  interpretation,  and  to  guide  those  who  must  decide 
if  an  inability  exists  in  a  particular  case. 

The  final  problem  concerns  who  shall  decide  when  a  disability 
on  the  part  of  the  President  exists.  The  records  of  the  Con- 
stitutional Convention  do  not  reveal  the  intention  of  the  framers 
of  the  succession  clause  on  this  subject.    John  Dickinson  raised  the 


^The  succession  clause  as  referred  to  the  Committee  of  Style  provided  for 
five  cases;  removal,  death,  absence,  resignation,  and  inability.  Farrand,  op.  cit., 
Vol.  2,  p.  575.  The  provision  for  the  exercise  of  presidential  power  during 
the  President's  absence  was  deleted  by  the  committee;  and  there  is  no  record 
that  the  Convention  was  aware  of  this  change.  Ibid.,  Vol.  2,  pp.  598-599. 
Since  absence  is  not  specifically  mentioned  in  the  Constitution,  the  question 
is  whether  or  not  it  is  covered  by  the  term  "inability."  For  a  consideration  of 
this  question,  see  Silva,  op.  cit.,  pp.  146-155. 

■^There  has  never  been  unanimous  agreement  on  the  power  of  Congress  to 
deal  with  inability.  One  position  is  that  the  only  power  granted  to  Congress 
is  to  declare  what  officer  shall  act  as  President  in  case  of  vacancy  or  inability 
in  both  the  Presidency  and  Vice-Presidency,  and  under  the  rule  of  inclusio 
unius,  exdusio  alterius,  Congress  has  no  other  powers  in  the  field  of  presidential 
succession.  See  W.  W.  Willoughby,  The  Constitutional  Law  of  the  United 
States  (New  York,  1929),  Vol.  3,  pp.  1467-1468;  Butler,  op.  cit.,  pp.  431-433; 
J.  Hampden  Daugherty,  "Presidential  Succession  Problems,"  Forum,  Vol.  42, 
pp.  523,  525  (1909);  Davis,  loc.  cit.,  pp.  13-15;  Urban  Lavery,  "Presidential 
InabUity,"  Am.  Bar.  Assoc.  Jour.,  Vol.  8,  pp.  13-17  (1922). 

The  other  position  is  that  the  elastic  clause  gives  Congress  power  to  imple- 
ment the  inability  clause,  since  this  is  a  power  necessary  and  proper  to  carry 
into  execution  the  executive  power  and  guarantee  that  it  shall  not  become 
dormant.  See  John  Randolph  Tucker,  a  strict  constructionist,  The  Constitu- 
tion of  the  United  States  (Chicago,  1899),  Vol.  2,  p.  713;  Cooley,  op.  cit., 
pp.  425-427;  Curtis,  op.  cit.,  pp.  583,  631;  Judge  Shellabarger  and  Governor 
Long,  New  York  Herald,  Sept.  5,  1881 ;  former  Attorney  General  Schoon- 
maker,  ibid.,  Sept.  17,  1881;  Congressman  Robeson  and  former  Vice-President 
Colfax,  New  York  Tribune,  Sept.  2,  8,  1881.  Representative  McArthur  thought 
the  elastic  clause  gave  Congress  the  power  to  define  inability  just  as  it  gave 
Congress  the  power  to  define  "interstate  commerce"  and  "intoxicating  liquor;" 
Hearings,  op.  cit.,  p.  35. 
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question,  but  none  of  his  colleagues  offered  an  answer.ss  In  1881, 
when  President  Garfield  was  incapacitated,  the  great  weight  of 
opinion  favored  the  theory  that  the  successor  is  to  determine  when 
the  President  is  disabled.  Adherents  of  this  position  say  that  the 
Vice-President  is  obligated  to  exercise  the  power  and  perform  the 
duties  of  the  Presidency,  just  as  it  is  his  duty  to  preside  in  the 
Senate,  and  no  enabling  action  by  the  courts,  the  Congress,  the 
Cabinet,  or  the  President  is  necessary. ^^  Judge  Trumbull  said 
there  is  no  need  for  providing  a  formal  means  of  determination. 
In  Trumbull's  opinion,  the  inability  must  be  so  notorious  that  no 
one  can  reasonably  doubt  its  existence.  In  such  a  case,  he  said,  the 
Vice-President  is  authorized  to  assume  the  executive  power  if  import- 
ant public  business  requires  executive  action.  When  these  conditions 
exist,  continued  the  Judge,  the  Cabinet  should  notify  the  Vice- 
President  just  as  in  case  of  the  President's  death,  but  there  is  no 
constitutional  requirement  for  this  notification.  It  is  only  custom 
in  case  of  the  President's  death  and  desirable  in  case  of  inability. 
It  is  extralegal  and  adds  nothing  to  the  Vice-President's  right  to 
exercise  presidential  power.  ^^ 

Trumbull  is  probably  correct  in  saying  that  the  decision  belongs 
to  the  successor  in  the  first  instance.  Since  the  duty  of  acting  as 
President  under  certain  conditions  of  fact  is  imposed  upon  him, 
his  official  discretion  extends  to  the  determination  of  whether  the 
condition  exists  or  not.  It  is  a  well-established  rule  of  law  that  in 
contingent  grants  of  power,  the  one  to  whom  the  power  is  granted 
is  to  decide  when  the  emergency  has  arisen.  Thus  the  Vice-Pres- 
ident or  the  officer  designated  by  law  to  act  as  President  is  con- 
stituted the  judge  of  the  Executive's  inability  in  the  first  instance 
and  is  bound  to  act  according  to  his  interpretation  of  the  facts. 
Someone  must  decide  whether  the  President  is  disabled;  and,  since 
the  Constitution  mentions  only  the  successor,  he  is  the  judge  of 

•*Farrand,  op.  cit..  Vol.  2,  p.  427. 

*'For  example:  Butler,  loc.  cit.,  pp.  431-433;  Davis,  loc.  cit.,  pp.  13-15; 
Governor  Hendricks  of  Ind.,  New  York  Herald,  Aug.  21,  1881;  Governor  Long 
of  N.  Y.  and  Judge  Shellabarger,  ibid.,  Sept.  S,  1881 ;  former  Attorney  General 
Schoonmaker,  ibid.,  5ept.  17,  1881;  Representative  Robeson,  Boston  Evening 
Transcript,  Sept.  2,  1881 ;  former  Senator  Eaton  of  Conn.,  New  York  Times, 
Sept.  2,  1881 ;  Senator  Garland,  Cong.  Rec,  47th  Cong.,  1st  Sess.,  Vol.  13 
(Dec.  15,  1881);  Senator  Lapham,  Cong.  Rec,  47th  Cong.,  2nd  Sess.,  Vol.  14 
(Jan.  6,  1883). 

**TrumbuU,  loc.  cit.,  pp.  420-421. 
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the  facts. ^1  If  past  experience  can  be  taken  as  a  reliable  indica- 
tion of  the  attitude  of  future  successors,  the  danger  of  their  usurping 
the  President's  powers  on  the  pretext  of  inability  is  slight  indeed. 
The  judgment  of  both  Vice-Presidents  Arthur  and  Marshall  was 
conditioned  by  their  sense  of  propriety.  These  two  cases  indicate 
that  the  real  problem  is  not  how  to  guard  against  the  successor's 
abuse  of  the  power,  but  how  to  relieve  him  of  the  embarrassing 
duty  of  taking  the  initiative. 

It  seems  almost  certain  that  no  court  has  power  to  issue  a  writ 
of  mandamus  to  the  Vice-President,  or  designated  officer,  directing 
him  to  act  as  President  during  the  latter's  inability,  because  a 
court  can  only  order  the  performance  of  a  ministerial  function.^^ 
Perhaps  the  courts  can  pass  on  the  validity  of  some  executive  action 
taken  by  the  successor,  and  indirectly  on  the  inability  of  the  Pres- 
ident, if  properly  raised  in  a  case  involving  individual  rights  ;®3 
but  this  would  do  nothing  to  alleviate  the  Vice-President's  delicate 
position  in  making  the  determination  in  the  first  place.  Whether 
Congress  has  power  either  to  determine  actual  inability  or  to  pro- 
vide a  means  for  deciding  such  cases  is  questionable.  Opinion  on 
the  matter  is  divided,  but  the  weight  of  opinion  seems  to  be  that 
Congress  has  no  such  power.  Congress  is  given  the  power  to  name 
a  successor  to  act  as  President  after  the  Vice-President  and  this 
probably  excluded  all  other  congressional  power  to  deal  with 
presidential  succession.^* 

'^Martin  v.  Mott,  12  Wheat.  19,  31-32  (1827);  The  Aurora  v.  United 
States,  7  Cranch  3S2  (1813);  Field  v.  Clark,  143  U.  S.  649,  682-694  (1891); 
Hampton  and  Co.  v.  United  States,  276  U.  S.  394,  405-410  (1928).  See  also 
"Disability  of  the  President,"  Law  Notes,  Vol.  23,  pp.  141-142  (1919). 

"Gaines  v.  Thompson,  7  Wall.  347  (1869) ;  Dudley  v.  James,  83  Fed.  345 
(1897);  Mississippi  v.  Johnson,  4  Wall.  475  (1867);  Carrick  v.  Lamar,  116 
U.  S.  423  (1886).    See  also  Cole,  loc.  cit.,  p.  194. 

'^In  cases  in  which  individual  rights  depend  on  executive  action,  the  indi- 
vidual has  the  right  to  resort  to  the  law  for  a  remedy.  Marbury  v.  Madison, 
1  Cranch,  137,  170  (1803) ;  United  States  ex  rel.  Boynton  v.  Blaine,  139  U.  S. 
306,  326  (1891);  In  re  Cooper,  143  U.  S.  472,  503  (1892).  But  the  question 
must  arise  in  a  case  involving  actual  litigants.  Clough  v.  Curtis,  134  U.  S. 
361,  372  (1890).  On  the  other  hand,  the  courts  might  decide  that  the  question 
was  political  and  submitted  to  the  successor's  discretion  alone.  If  the  courts 
decide  this,  they  will  hold  that  they  are  bound  to  follow  the  successor's 
decision.    Luther  v.  Borden,  7  How.  1   (1849). 

^*See  n.  57,  supra.  It  is  a  well-established  rule  of  construction  that  enumer- 
ation in  the  Constitution  of  certain  powers  denies  all  others  unless  incident  to 
an  express  power  and  necessary  to  its  execution.    United  States  v.  Harris,  106 
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..  The  Congress  could  relieve  the  successor  of  the  embarrassm'^nt 
cf  taking  the  initiative,  however,  by  passing  a  concurrent  resolurca 
requesting  him  to  act  as  President  or  by  authorizing  some  officer 
or  officers  to  enquire  into  the  President's  inability  and  report 
thereupon  to  the  successor.  The  actual  decision  would  still  rest 
with  the  successor,  where  the  Constitution  vests  it,  and  his  decision 
would  not  await  or  be  bound  by  the  report.  The  investigation  could 
properly  be  made  by  the  Cabinet,  because  the  Cabinet  consists 
of  the  President's  appointees  who  would  hot  i^e  eager  to  displace 
him,  and  the  Cabinet  is  in  the  best  position  to  know  the  facts. 
Once  it  is  recognized  that  the  successor  does  not  supersede  a 
disabled  President  for  the  remainder  of  the  term,  the  President 
might  usually  invite  his  successor  to  act  for  him  for  the  duration 
of  his  inability.  But  if  the  Persident  could  not  or  would  not  do 
so,  the  successor  should  decide  on  the  President's  inability  with 
or  without  a  report  from  the  Cabinet. 

This  would  answer  the  questions  John  Dickinson  raised  in  the 
Congressional  Convention:  what  is  the  extent  of  the  term  "dis- 
ability" and  who  is  to  be  the  judge  of  it?  Not  only  can  the 
inability  problem  be  thus  solved,  but  it  can  be  solved  without  resort 
to  the  difficult  process  of  constitutional  amendment. 


U.  S.  629,  635-636  (1883) :  Joseph  Story,  Commentaries  on  the  Constitution 
of  the  United  States  (Boston,  1833),  VoL  2,  §1243.    Sec  n.  57,  supra. 
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